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TITLE 1 
COURTS AND COURT OFFICIALS 

CHAPTER. CHAPTER. 

5. Supreme Cottrt Reporter, § 1-505. §§ 1-2001, l-2001b — 1-2004B, 1-2008, 

6. Other Court Officers — Coordinator of 1-2009, 1-2010, 1-2012. 

Courts, § 1-612. 21. Judicial Council, § 1-2102. 

20. Judges' Retirement and Compensation, 

CHAPTER 5 
SUPREME COURT REPORTER 

SECTION. 

1-505. Distribution of reports. 

1-505. Distribution of reports. — The reporter shall have no pecuni- 
ary interest in the reports. The decisions of the said supreme court shall be 
prepared for publication, by the reporter, as rapidly as possible, and as soon 
as a sufficient number of decisions are prepared to fill a volume, such a 
volume shall be printed, and as many copies thereof as directed by the 
administrative director of the courts, shall be delivered to the state law 
librarian, who shall distribute them as follows: to the librarian of congress, 
three (3) copies; to the Idaho state law library, five (5) copies; to the 
university of Idaho, general library, two (2) copies; to the Idaho state 
university library, one (1) copy; to Boise state university library, one (1) copy; 
to the college of law of the university of Idaho, twelve (12) copies; to the 
Lewis-Clark state college, one (1) copy; to the library at the state peniten- 
tiary, one (1) copy; to each county prosecuting attorney, one (1) copy; to each 
magistrate, one (1) copy; to each district judge, one (1) copy; to each justice 
of the supreme court, one (1) copy; to the clerk of the supreme court, one (1) 
copy; to the attorney general, five (5) copies; one (1) copy to the department 
of lands of Idaho; one (1) copy to the public utilities commission of Idaho; one 
(1) copy to the industrial commission; one (1) copy to the division of public 
works; one (1) copy to the department of insurance; one (1) copy to the 
judiciary committee of the senate during sessions of the legislature; one (1) 
copy to the judiciary committee of the house of representatives during 
sessions of the legislature; to each state and territory in the United States 
sending to this state copies of its printed court reports, one (1) copy for the 
use of the state library or law library thereof; to each foreign state or 
country, sending to this state copies of its printed court reports, one (1) copy; 
to the governor, secretary of state, state treasurer, state controller, super- 
intendent of public instruction, each one (1) copy; and to other officers and 
institutions as directed by the administrative director of the courts; pro- 
vided, that each public officer receiving a copy of any volume or volumes of 
said reports under the provisions of this section, shall take good care of the 
same, and shall upon retiring from office, turn the same over to his successor 
in office, provided further, that copies of any volume of such reports may be 
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again issued to any of said officers, institutions, states or territories upon 
good and sufficient proof of loss of the copies sought to be replaced, presented 
to the administrative director of the courts, who may direct the librarian to 
furnish another copy of the volume so lost, in place thereof. Any of the said 
officers, institutions, states or territories may inform the administrative 
director that they do not wish to receive these volumes or wish to receive a 
lesser number of volumes than specified in this section. The state law 
librarian shall then cease distributing volumes to those recipients who no 
longer wish to receive them, and shall distribute the number of volumes 
requested to those recipients who wish to receive a lesser number of volumes 
than specified in this section. Recipients may also inform the administrative 
director that they wish to resume receiving the volumes, or wish to resume 
receiving the full number of volumes specified in this section, and the state 
law librarian shall then distribute to those recipients the volumes published 
thereafter in the number specified in this section. 

History. 1959, ch. 73, § 1, p. 165; am. 1969, ch. 122, 

1903, p. 367, § 5; am. R.C., § 226; compiled § 1, p. 382; am. 1978, ch. 152, § 1, p. 334; am. 

& reen. C.L., § 226; C.S., § 203; am. 1925, ch. 1994, ch. 180, § 2, p. 420; am. 2011, ch. 34, 

7, § 1, p. 9; I.C.A., § 1-505; am. 1935, ch. 43, § 1, p. 77. 
§ 2, p. 79; am. 1939, ch. 28, § 1, p. 58; am. 

STATUTORY NOTES 

Amendments. 

The 2011 amendment, by ch. 34, added the 
last three sentences in the section. 

CHAPTER 6 

OTHER COURT OFFICERS — COORDINATOR OF 

COURTS 

SECTION. 

1-612. Duties of administrative director. 

1-612. Duties of administrative director. — The administrative 
director, acting under the supervision and direction of the supreme court, 
shall: 

(a) Procure data from time to time and as of the close of each fiscal year 
with respect to these matters: the business transacted by the various courts 
of Idaho; the state of their dockets; the needs, if any, for assistance to 
expedite the handling of judicial business pending in the courts; and such 
other matters as, in the judgment of the supreme court, bear on the work 
and the administration of the judicial system of the state. 

(b) Report to the supreme court from time to time concerning the need for 
assistance in the handling of pending business in any court of Idaho, and 
recommended means for meeting the need. 

(c) Report to the supreme court and the governor for each fiscal year, as 
of the close of the year, concerning the data procured as provided in 
subsection (a) of this section and as to the work of the administrative 
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director's office, one (1) copy of each report to be made public by filing with 
the clerk of the supreme court, one (1) to be furnished to the board of 
commissioners of the Idaho state bar, and one (1) to the legislative counsel; 
and report to the supreme court on these data at such other times as may be 
requested by the chief justice. 

(d) Examine the administrative and business methods and systems 
employed in the offices of the judges, clerks and other officers of the courts 
related to and serving the courts, and make recommendations to the 
supreme court for improvement. 

(e) Formulate and submit to the supreme court recommendations for the 
improvement of the judicial system. 

History. § 2, p. 61; am. 1974, ch. 14, § 2, p. 300; am. 

1949, ch. 93, § 2, p. 168; am. 1967, ch. 39, 2011, ch. 25, § 1, p. 66. 

STATUTORY NOTES 

Amendments. tuted "fiscal year" for "calendar year" near the 

The 2011 amendment, by ch. 25, substi- beginning of subsections (a) and (c). 

CHAPTER 16 
MISCELLANEOUS PROVISIONS 

1-1622. Incidental means to exercise jurisdiction. 

JUDICIAL DECISIONS 

Cited in: Terra-West, Inc. v. Idaho Mut. 
Trust, LLC, 150 Idaho 393, 247 P.3d 620 
(2010). 

CHAPTER 20 
JUDGES' RETIREMENT AND COMPENSATION 

SECTION. SECTION. 

1-2001. Supreme court justices, court of ap- 1-2003. Additional fees in civil actions and 
peals judges and district appeals. 

judges — Age of retirement — 1-2004. Deductions from salaries of justices 
Compensation on retirement. and judges — Contributions to 

1-200 lb. Conversion of retirement compen- lund. 

sation into optional retire- 1-2004A. Employer contributions - 
ment allowances - Form of Amounts -Rates - Amorti- 

optional retirement. [Contin- zation. [Contingent enactment 

. J . a r^ — See Compiler s note.l 

gent amendment -See Com- i.2004B. Employee contributions. [Contin- 
0..0 X. flersnote.] gent enactment - See Com- 

1-2002. Judges retirement fund. [Contingent piler's note ] 

amendment — See Compiler's 1-2008. Investment of judges' retirement 
note.l fund. [Contingent amendment 

1-2002. Judges' retirement fund — Powers — See Compiler's note.] 

and duties of the retirement 1-2009. Benefit to surviving spouse of justice 
board — Indemnification. or judge. 

[Contingent amendment — 1-2010. Death benefit. [Contingent amend- 
See Compiler's note.] ment — See Compiler's note.] 
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SECTION. [Contingent amendment — 

1-2012. Rules and administrative policies. See Compiler's note.] 

1-2001. Supreme court justices, court of appeals judges and 
district judges — Age of retirement — Compensation on retirement. 

(l)(a) Every person who served as a justice of the supreme court or judge 
of the court of appeals or district judge of the district court and who was 
receiving benefits from the judges' retirement fund before July 1, 2000, for 
such service, shall be entitled to benefits from the fund according to the 
formula for calculating such benefits as provided in section 1-200 l(2)(a), 
Idaho Code. 

(b) The term "retirement board" as used in this chapter shall mean the 

retirement board created by section 59-1304, Idaho Code. 

(2) Any person who is now serving or who shall hereafter serve as a 

justice of the supreme court, a judge of the court of appeals, or a district 

judge of a district court of this state shall prior to retirement elect in writing 

to retire under either paragraph (a) or (b) of this subsection, provided that 

a person who has first assumed office as a supreme court justice, judge of the 

court of appeals or district judge on or after July 1, 2012, and who is eligible 

to receive an annual retirement compensation only under the criteria set 

forth in subsection (3)(c) of this section, may retire only under paragraph (a) 

of this subsection. Any person who fails to make the election provided for in 

this subsection prior to retirement shall receive retirement compensation 

under the provisions of paragraph (a) of this subsection. 

(a)(i) On or after July 1, 2000, any person who has served or who is now 

serving or who shall hereafter serve as a justice of the supreme court, a 

judge of the court of appeals, or a district judge of a district court of this 

state may leave office or retire and be entitled to receive and to have 

paid from the date of his retirement until death, an annual retirement 

compensation payable in monthly installments on the first day of each 

month. 

(ii) A person who assumed office as a supreme court justice, judge of the 
court of appeals or district judge prior to July 1, 2012, shall receive an 
annual retirement compensation based upon a percentage of the 
current annual compensation of the highest office in which such person 
served, unless such person makes an irrevocable election no later than 
August 1, 2012, to receive upon retirement an annual retirement 
compensation based upon the provisions in this paragraph applicable to 
justices or judges who first assumed such office on or after July 1, 2012. 
(iii) A person who first assumed office as a supreme court justice, judge 
of the court of appeals or district judge on or after July 1, 2012, shall 
receive an annual retirement compensation based upon a percentage of 
the annual compensation at the time of such person's retirement or 
resignation from the highest office in which such person served, and 
such compensation shall be adjusted annually by the postretirement 
allowance adjustment established pursuant to section 59-1355, Idaho 
Code. 
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(iv) The percentage applicable to all retiring justices and judges shall 
be equal to five percent (5%) multiplied by the number of years served 
as either justice or judge or both, for the first ten (10) years of service 
plus two and one-half percent (2 1/2%) multiplied by the remaining 
number of years served as either justice or judge or both, but in any 
event the total percentage shall not be greater than seventy-five percent 
(75%). 

(b)(i) On or after July 1, 2000, any person who is now serving or who shall 
hereafter serve as a justice of the supreme court, a judge of the court of 
appeals, or a district judge of a district court of this state may retire 
from office and be entitled to receive and to have paid from the date of 
his retirement until death, an annual retirement compensation payable 
in monthly installments on the first day of each month. 
(ii) A person who assumed office as a supreme court justice, judge of the 
court of appeals or district judge prior to July 1, 2012, shall receive an 
annual retirement compensation based upon a percentage of the 
current annual compensation of the highest office in which such person 
served, unless such person makes an irrevocable election no later than 
August 1, 2012, to receive upon retirement an annual retirement 
compensation based upon the provisions in this paragraph applicable to 
justices or judges who first assumed such office on or after July 1, 2012. 
(iii) A person who first assumed office as a supreme court justice, judge 
of the court of appeals or district judge on or after July 1, 2012, shall 
receive an annual retirement compensation based upon a percentage of 
the annual compensation at the time of such person's retirement or 
resignation of the highest office in which such person served, and such 
compensation shall be adjusted annually by the postretirement allow- 
ance adjustment established pursuant to section 59-1355, Idaho Code. 
(iv) The percentage applicable to all retiring justices and judges shall 
be equal to five percent (5%) multiplied by the number of years served 
as either justice or judge or both for the first ten (10) years of service 
plus two and one-half percent (2 1/2%) multiplied by the remaining 
number of years served as either justice or judge or both, plus two and 
one-half percent (2 1/2%) multiplied by five (5) years senior judge 
service but in any event the total percentage shall not be greater than 
seventy-five percent (75%). 

(c)(i) A justice or judge electing to retire under paragraph (b) of this 
subsection and who assumed office as a supreme court justice, judge of 
the court of appeals or district judge prior to July 1, 2012, shall serve as 
a senior judge, without compensation other than annual health bene- 
fits, for thirty-five (35) days per year for a period of five (5) years, 
(ii) A justice or judge electing to retire under paragraph (b) of this 
subsection who first assumed office as a supreme court justice, judge of 
the court of appeals or district judge on or after July 1, 2012, shall serve 
as a senior judge, without compensation other than annual health 
benefits, for sixty (60) days per year for a period of five (5) years, 
(iii) A justice or judge who serves more than the required number of 
days per year may carry over the additional days to fulfill the senior 
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judge service obligation in future years. The terms and conditions of 
such senior judge service shall be as provided under section 1-2005, 
Idaho Code. 

(d) Upon certification from the chief justice that any justice or judge who 
retired under paragraph (b) of this subsection has failed to perform the 
senior judge services required under paragraph (c) of this subsection, and 
has not been relieved of the obligations to perform those services in the 
manner provided by this subsection, the judges' retirement fund shall 
recalculate the retirement compensation benefits of the noncomplying 
justice or judge under paragraph (a) of this subsection, and the noncom- 
plying justice or judge shall thereafter receive only the recalculated 
amount. 

(e) A justice or judge may be relieved of the senior judge service obligation 
imposed by this subsection if he fails for good cause to complete the 
obligation. A retired justice or judge who is relieved of the obligation to 
serve as a senior judge shall continue to receive the retirement allowance 
provided under paragraph (b) of this subsection. 

(f) "Good cause" includes, but is not limited to: 

(i) Physical or mental incapacitation of a justice or judge that prevents 
the justice or judge from discharging the duties of judicial office; 
(ii) Failure of the supreme court to assign a senior judge to the 
requisite amount of senior judge service, whether because of insufficient 
need for senior judges, a determination by the supreme court that the 
skills of a senior judge do not match the needs of the courts, clerical 
mistake or otherwise; or 
(iii) Death of a senior judge. 

(g) "Good cause" does not include: 

(i) A senior judge's refusal, without good cause, to accept senior judge 
assignments sufficient to meet the required amount; or 
(ii) A senior judge's affirmative voluntary act that makes him unqual- 
ified to serve as a judge of this state including, but not limited to, failure 
to maintain a residence within the state, commencing the practice of 
law other than as a mediator, arbitrator or similar alternative dispute 
resolution function, acceptance of a position in another branch of state 
government or political subdivision, or the acceptance of a position in 
the government of the United States or of another state or nation. 
(h) The supreme court may make rules for the implementation of this 
subsection. 

(3) On or after July 1, 2000, each person who has served but is not 
receiving benefits or who is now serving or who shall hereafter serve who 
shall leave office or retire as justice of the supreme court, judge of the court 
of appeals, or district judge of a district court in this state shall be eligible 
to receive an annual retirement compensation when such person shall meet 
one (1) of the following eligibility criteria: 

(a) Attaining the age of sixty-five (65) years and having a minimum 
service of four (4) years; 

(b) Attaining the age of sixty (60) years and having a minimum service of 
ten (10) years; 
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(c) Attaining the age of fifty-five (55) years and having a minimum service 
of fifteen (15) years; or 

(d) At any age after twenty (20) years of service. 

(4)(a) On or after July 1, 2000, each justice or judge who is now serving or 
who shall hereafter be appointed or elected and who shall retire by reason 
of disability preventing him from further performance of the duties of his 
office, after a service in any or all of said courts of four (4) years or more, 
shall, upon retirement, be entitled to receive and to have paid to him until 
death an annual retirement compensation payable in monthly install- 
ments on the first day of each month. 

(b) A person who assumed office as a supreme court justice, judge of the 
court of appeals or district judge prior to July 1, 2012, shall receive an 
annual retirement compensation based upon a percentage of the current 
annual compensation of the highest office in which such person served, 
unless such person makes an irrevocable election no later than August 1, 
2012, to receive upon retirement an annual retirement compensation 
based upon the provisions in this subsection applicable to justices or 
judges who first assumed such office on or after July 1, 2012. 

(c) A person who first assumed office as a supreme court justice, judge of 
the court of appeals or district judge on or after July 1, 2012, shall receive 
an annual retirement compensation based upon a percentage of the 
annual compensation at the time of such person's retirement or resigna- 
tion from the highest office in which such person has served, and such 
compensation shall be adjusted annually by the postretirement allowance 
adjustment established pursuant to section 59-1355, Idaho Code. 

(d) The percentage applicable to all justices and judges who retire by 
reason of disability shall be equal to five percent (5%) multiplied by the 
number of years served as either justice or judge or both, for the first ten 
(10) years of service, plus two and one-half percent (2 1/2%) multiplied by 
the remaining number of years served as either justice or judge or both, 
but such percentage shall not exceed seventy-five percent (75%). 

(5) All retirement compensation shall be paid out of the judges' retire- 
ment fund, provided however, that a justice or judge who has served less 
than four (4) years shall be entitled to have refunded to him all contribu- 
tions made by him to the judges' retirement fund, with six and one-half 
percent (6 1/2%) interest computed annually but shall not be entitled to any 
other compensation from the fund. 

(6) A person who has retired from the office of supreme court justice, 
judge of the court of appeals or district judge prior to July 1, 2012, or any 
other person receiving benefits as of July 1, 2012, may make an irrevocable 
election no later than August 1, 2012, to thereafter receive an annual 
retirement compensation or allowance equal to the amount of the annual 
retirement compensation or allowance such person was receiving as of July 
1, 2012, and to have such compensation or allowance thereafter adjusted 
annually by the postretirement allowance adjustment established pursuant 
to section 59-1355, Idaho Code. 

(7) Notwithstanding any other provision of this section, any person who 
makes an election to remain in the public employee retirement system of 
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Idaho as provided in section 1-2011, Idaho Code, shall not participate in the 
judges' retirement fund established in this chapter, but shall continue to 
participate in the public employee retirement system of Idaho and be 
governed under the provisions of that system, except as provided in section 
1-2005, Idaho Code. 

History. 

I.e., § 1-2001, as added by 2000, ch. 385, 
§ 2, p. 1248; am. 2012, ch. 330, § 1, p. 911. 

STATUTORY NOTES 

Amendments. the section to the extent that a detailed com- 

The 2012 amendment, by ch. 330, rewrote parison is impracticable. 

l-2001b. Conversion of retirement compensation into optional 
retirement allowances — Form of optional retirement. [Contingent 
amendment — See Compiler's note.] — (1) The retirement compensa- 
tion of a justice or judge who, at the time of retirement, so elects shall be 
converted into an optional retirement allowance which is the actuarial 
equivalent of such retirement compensation to which the justice or judge 
would otherwise be entitled under section 1-2001, Idaho Code, including the 
value of the spousal benefit provided by section 1-2009, Idaho Code, 
provided the spouse is the contingent annuitant. The optional retirement 
allowance may take one (1) of the forms listed below and shall be in lieu of 
all other retirement compensation and benefits under this chapter, except 
the death benefit provided by section 1-2010, Idaho Code. 

(a) Option 1 provides a reduced retirement allowance payable during the 
lifetime of the retired justice or judge, and a continuation thereafter of 
such reduced retirement allowance during the lifetime of the justice or 
judge's named contingent annuitant. 

(b) Option 2 provides a reduced retirement allowance payable during the 
lifetime of the retired justice or judge, and a continuation thereafter of 
one-half (1/2) of such reduced retirement allowance during the lifetime of 
the justice or judge's named contingent annuitant. 

(2) Should the named contingent annuitant under option 1 or option 2 
predecease a justice or judge, upon notification to the retirement board, the 
justice or judge's benefit on the first day of the month following the death of 
the contingent annuitant will thereafter become an allowance calculated 
pursuant to section 1-2001, Idaho Code. 

(3) Application for any optional retirement allowance shall be in writing, 
duly executed and filed with the retirement board. Such application shall 
contain all information required by the retirement board, including such 
proofs of age as are deemed necessary by the retirement board. 

(4) A retirement option elected at the time of retirement as provided for 
in this section may not be changed except by written notice to the retirement 
board no later than five (5) business days after the receipt of the first 
retirement allowance. 

(5) Not later than one (1) year after the marriage of a retired justice or 
judge, the justice or judge may elect option 1 or 2 to become effective one (1) 
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year after the date of such election, provided the justice or judge's spouse is 
named as a contingent annuitant, and either: 

(a) The justice or judge was not married at the time of retirement; or 

(b) The justice or judge earher elected option 1 or 2, having named the 
justice or judge's spouse as contingent annuitant, and said spouse has 
died. 

(6) Each justice or judge receiving retirement compensation on July 1, 
2000, shall have a one-time irrevocable election to name a spouse as a 
contingent annuitant under subsection (l)(a) of this section. 

History. 

I.e., § l-2001b, as added by 2000, ch. 385, 
§ 3, p. 1248; am. 2012, ch. 330, § 2, p. 911. 

STATUTORY NOTES 

Amendments. of State that the Supreme Court has received 

The 2012 amendment, by ch. 330, substi- a determination letter from the Internal Rev- 

tuted "retirement board" for "supreme court" enue Service ruling that the terms of the 

throughout the secti6n. judges' retirement plan meet the applicable 

requirements of a qualified plan under U.S.C. 
Compiler's Notes. Section 401(a) and that any changes to the 
Pursuant to S.L. 2012, ch. 330, § 13, this judges' retirement plan required by the Inter- 
section has been amended by S.L. 2012, ch. nal Revenue Service or the determination 
330, § 2, effective "on and after the first July letter have been made." For version of this 
1 occurring at least three months after the section effective until the contingency has 
Retirement Board has informed the Secretary been met, see the bound volume. 

1-2002. Judges' retirement fund. [Contingent amendment — See 
Compiler's note.] — For the purpose of paying such retirement compen- 
sation, there is hereby created in the office of the treasurer of the state of 
Idaho a fund to be known as the "Judges' Retirement Fund," which shall 
consist of all moneys appropriated from the general fund, and all moneys 
received from special fees to be paid by parties to civil actions and 
proceedings, other than criminal, commenced in or appealed to the several 
courts of the state, together with all contributions out of the salaries and 
compensation of justices and judges, and interest received from investment, 
and reinvestment, of moneys of the judges' retirement fund, all as herein- 
after provided. 

All sums of money so accrued and accruing to the judges' retirement fund, 
less an amount deemed reasonable and necessary by the administrative 
director of the courts to pay for necessary actuarial studies to assist in 
administering the judges' retirement fund, are hereby appropriated to the 
payment of the annual retirement compensation of such retired justices and 
judges, and to payment of the allowances to surviving spouses. 

The supreme court shall submit an annual report for each fiscal year on 
the status and condition of the judges' retirement fund to the chairman of 
the judiciary and rules committee of the senate, to the chairman of the 
judiciary, rules and administration committee of the house and to the 
chairmen of the joint finance-appropriations committee. Such report shall 
include a fiscal year end actuarial evaluation of the judges' retirement fund 
and shall include a specific report on any costs or savings arising from the 
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retirement of persons under the provisions of subsection (2)(b) of section 
1-2001, Idaho Code. 

History. § 3, p. 835; am. 1982, ch. 299, § 1, p. 760; am. 

1947, ch. 104, § 2, p. 210; am. 1965, ch. 308, 2012, ch. 330, § 3, p. 911. 

STATUTORY NOTES 

Amendments. temal Revenue Service ruHng that the terms 

The 2012 amendment, by ch. 330, § 3, of the judges' retirement plan meet the appH- 

added the last paragraph. cable requirements of a qualified plan under 

U.S.C. Section 401(a) and that any changes to 

Compiler's Notes. the judges' retirement plan required by the 

Pursuant to S.L. 2012, ch. 330, § 13, this Internal Revenue Service or the determina- 

section has also been amended by S.L. 2012, tion letter have been made." At that time, the 

ch. 330, § 4, effective "on and after the first amendment of this section by S.L. 2012, ch. 

July 1 occurring at least three months after 330, § 3 becomes null and void. For version of 

the Retirement Board has informed the Sec- this section effective after the contingency has 

retary of State that the Supreme Court has been met, see the following section, also num- 

received a determination letter from the In- bered § 1-2002. 

1-2002. Judges' retirement fund — Powers and duties of the 
retirement board — Indemnification. [Contingent amendment — 
See Compiler's note.] — (1) For the purpose of paying such retirement 
compensation, there is hereby created in the office of the treasurer of the 
state of Idaho a fund to be known as the "Judges' Retirement Fund," which 
shall be separate and apart from all public moneys or funds of this state, 
which shall be maintained in trust exclusively for the purpose of the 
provisions of this chapter, and which shall consist of all moneys appropri- 
ated from the general fund, and all moneys received from special fees to be 
paid by parties to civil actions and proceedings, other than criminal, 
commenced in or appealed to the several courts of the state, together with 
all contributions out of the salaries and compensation of justices and judges, 
and interest received from investment, and reinvestment, of moneys of the 
judges' retirement fund, all as hereinafter provided. The retirement board 
shall serve as trustee of the trust. 

(2) The members of the retirement board, public employee retirement 
system staff and mortgage and investment committee members shall be 
provided a defense and indemnified, and the retirement board may deter- 
mine to provide a defense and indemnity, or refuse a defense and disavow 
and refuse to pay any judgment, to the same extent as provided in section 
59-1305(1), Idaho Code. 

(3) All sums of money so accrued and accruing to the judges' retirement 
fund, less an amount deemed reasonable and necessary by the retirement 
board to pay for administrative expenses of the judges' retirement fund, are 
hereby appropriated to the payment of the annual retirement compensation 
of such retired justices and judges, and to payment of the allowances to 
surviving spouses. 

(4) The retirement board shall submit an annual report for each fiscal 
year on the status and condition of the judges' retirement fund to the 
supreme court, to the chairman of the judiciary and rules committee of the 
senate, to the chairman of the judiciary, rules and administration committee 
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of the house and to the chairmen of the joint finance-appropriations 
committee. Such report shall include a fiscal year end actuarial evaluation 
of the judges' retirement fund and shall include a specific report on any costs 
or savings arising from the retirement of persons under the provisions of 
subsection (2)(b) of section 1-2001, Idaho Code. The retirement board shall 
consult with the administrative director of the courts concerning any 
prospective changes or amendments to statutes and rules relating to the 
judges' retirement fund. 

History. § 3, p. 835; am. 1982, ch. 299, § 1, p. 760; am. 

1947, ch. 104, § 2, p. 210; am. 1965, ch. 308, 2012, ch. 330, § 4, p. 911. 

STATUTORY NOTES 

Amendments. section has been amended by S.L. 2012, ch. 
The 2012 amendment, by ch. 330, § 4, 330, § 4, effective "on and after the first July 
added "Powers and duties of the retirement 1 occurring at least three months after the 
board — Indemnification" to the section head- Retirement Board has informed the Secretary 
ing; added the subsection designations; in of State that the Supreme Court has received 
subsection (1), added "which shall be separate ^ determination letter from the Internal Rev- 
and apart from all public moneys or funds of ^^^^ ^^^-^^ ^^^-^^ that the terms of the 
this state which shall be maintained m trust -^^ , retirement plan meet the applicable 
exclusively for the purpose of the provisions of requirements of a qualified plan under U.S.C. 
this chapter, and m the first sentence and ^ ^l- ^r»-i/ x j ^i. ^ i ^ .li 
added the last sentence; added subsection (2), ^^j^^^^? ^f ^^^^ ^"f ^^^^ ^^^ ^^f'^f^^ ^^ }^^ 
in subsection (3), substituted " retirement Judges retirement plan required by the Inter- 
board to pay for administrative expenses of" ^^^ Revenue Service or the determination 
for "administrative director of the courts to ^^^^^^ ^^^e been made." For version of this 
pay for necessary actuarial studies to assist in section effective until the contingency has 
administering"; and added subsection (4). been met, see the preceding section, also 



Compiler's Notes. 

Pursuant to S.L. 2012, ch. 330, § 13, this 



numbered § 1-2002. 



1-2003. Additional fees in civil actions and appeals. — (a) In 

addition to the fees and charges to be collected by the clerks of the district 
courts of the state and by other persons authorized by rule or administrative 
order of the supreme court as now or hereafter provided by law, such clerks 
and authorized persons are directed to charge and collect the additional sum 
of twenty-six dollars ($26.00) for filing a civil case or proceeding of any type 
in the district court or magistrate's division of the district court including 
cases involving the administration of decedents' estates, whether testate or 
intestate, conservatorships of the person or of the estate or both and 
guardianships of the person or of the estate or both, except that no fee shall 
be charged or collected for filing a proceeding under the summary admin- 
istration procedure for small estates, part 12, chapter 3, title 15, Idaho Code. 
The additional sum of twenty-six dollars ($26.00) shall also be collected from 
any party, except the plaintiff, making an appearance in any civil action in 
the district court, but such twenty-six dollars ($26.00) fee shall not be 
collected from the person making an appearance in civil actions filed in the 
small claims departments of the district court. 
(b) The sum of twenty-six dollars ($26.00) shall also be collected: 

(1) From an intervener in an action; 

(2) From a party who files a third party claim; 

(3) From a party who files a cross claim; 
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(4) From a party appealing from the magistrate's division of the district 
court to the district court; 

(5) From a party appeahng the decision of any commission, board or body 
to the district court. 

(c) The clerk of the supreme court is authorized and directed to charge 
and collect, in addition to the fees now prescribed by law and as a part of the 
cost of filing the transcript on appeal in any civil case or proceeding, other 
than criminal, appealed to the supreme court, the additional sum of 
twenty-six dollars ($26.00); for filing a petition for rehearing, the additional 
sum of eighteen dollars ($18.00); for filing an application for any writ for 
which a fee is now prescribed, the additional sum of eighteen dollars 
($18.00); for filing appeals from the industrial commission, the additional 
sum of thirteen dollars ($13.00). 

(d) The clerks of the district courts, persons authorized by rule or 
administrative order of the supreme court and the clerk of the supreme 
court are directed and required to remit all additional charges and fees 
authorized by this section and collected during a calendar month, to the 
state treasurer within five (5) days after the end of the month in which such 
f^es were collected. Prior to the effective date of section 1-2004A, Idaho 
Code, the state treasurer shall place all such sums in the judges' retirement 
fund. On and after the effective date of section 1-2004A, Idaho Code, the 
state treasurer shall place all such sums in the state general fund. 

History. 138, § 1, p. 424; am. 1979, ch. 219, § 3, p. 

1947, ch. 104, § 3, p. 210; am. 1963, ch. 169, 607; am. 1983, ch. 144, § 4, p. 363; am. 1990, 

§ 2, p. 489; am. 1967, ch. 246, § 1, p. 713; am. ch. 246, § 1, p. 699; am. 2012, ch. 330, § 5, p. 

1967 (1st E.S.), ch. 6, § 1, p. 26; am. 1969, ch. 911. 

STATUTORY NOTES 

Amendments. stituted "thirteen dollars ($13.00)" for "five 

The 2012 amendment, by ch. 330, substi- dollars ($5.00)," and substituted "industrial 

tuted "twenty-six dollars ($26.00)" for "eigh- commission" for "industrial accident board"; 

teen ($18.00)" throughout the section; in sub- and, in subsection (d), added "Prior to the 

section (c), substituted "eighteen dollar effective date of section 1-2004A, Idaho Code" 

($18.00)" for "ten dollars ($10.00)" twice, sub- and added the last sentence. 

1-2004. Deductions from salaries of justices and judges — Con- 
tributions to fund. — (1) The state controller shall deduct from the 
monthly compensation of each justice and judge now holding office, and from 
the monthly compensation of each person who shall thereafter assume by 
election or appointment the office of a justice of the supreme court, a judge 
of the court of appeals or a judge of a district court, an amount equal to the 
following percentages of his monthly compensation, and shall issue to such 
justice or judge a salary warrant in such reduced amount, and shall pay the 
withheld sums into the judges' retirement fund; provided, however, that 
after twenty (20) years of service no deductions shall be taken from a judge's 
compensation for payment to the judges' retirement fund: 

(a) On and after July 1, 2012, and prior to July 1, 2013, seven and 

sixty-nine hundredths percent (7.69%). 
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(b) On and after July 1, 2013, and prior to the date on which section 
1-2004B, Idaho Code, shall be in full force and effect, nine percent (9%). 

(c) On and after the date on which section 1-2004B, Idaho Code, shall be 
in full force and effect, nine percent (9%) or such other percentage as may 
be determined pursuant to section 1-2004B, Idaho Code. 

(2) Between the first and twentieth day of each month, the supreme court 
shall, from appropriations made for that purpose as part of the employer's 
contribution, remit to the judges' retirement fund an amount equal to the 
following percentages of salaries paid during the previous month to justices 
and judges who are making contributions to the judges' retirement fund: 

(a) On and after July 1, 2012, and prior to July 1, 2013, eight and 
ninety-seven hundredths percent (8.97%). 

(b) On and after July 1, 2013, and prior to the date on which section 
1-2004A, Idaho Code, shall be in full force and effect, ten and five-tenths 
percent (10.5%). 

(c) On and after the date on which section 1-2004A, Idaho Code, shall be 
in full force and effect, ten and five-tenths percent (10.5%) or such other 
percentage as may be determined pursuant to section 1-2004A, Idaho 
Code. 

History. § 3, p. 543; am. 1976, ch. 343, § 2, p. 1145; 

1947, ch. 104, § 4, p. 210; am. 1955, ch. 62, am. 1987, ch. 107, § 1, p. 219; am. 1994, ch. 

§ 1, p. 120; am. 1965, ch. 308, § 4, p. 835; am. 180, § 3, p. 420; am. 2012, ch. 330, § 6, p. 911. 
1967, ch. 301, § 3, p. 853; am. 1969, ch. 183, 

STATUTORY NOTES 

Amendments. added paragraphs (a) through (c); and, in 

The 2012 amendment, by ch. 330, in sub- subsection (2), substituted "equal to the fol- 

section (1), inserted "a judge of the court of lowing percentages" for "equal to seven per 

appeals" and substituted "equal to the follow- cent (7%)" in the introductory paragraph and 

ing percentages" for "equal to six per cent added the paragraphs (a) through (c). 
(6%)" in the introductory paragraph and 

1-2004A.. Employer contributions — Amounts — Rates — Amorti- 
zation. [Contingent enactment — See Compiler's note.] — (1) The 

amount of the employer contributions shall consist of the sum of a percent- 
age of the salaries of active members to be known as the "normal cost" and 
a percentage of such salaries to be known as the "amortization payment." 
The rates of such contributions shall be determined by the retirement board 
on the basis of assets and liabilities as shown by the annual actuarial 
valuation, and such rates shall become effective no later than July 1 of the 
second year following the year of the most recent actuarial valuation, and 
shall remain effective until next determined by the retirement board. 

(2) The normal cost rate shall be computed to be sufficient, when applied 
to the actuarial present value of the future salary of the average new justice 
or judge entering the system, to provide for the payment of all prospective 
benefits in respect to such justice or judge which are not provided by the 
justice's or judge's own contribution. 

(3) The amortization rate shall not be less than the minimum amortiza- 
tion rate computed pursuant to subsection (5) of this section, unless a one (1) 
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year grace period has been made effective by the retirement board. During 
a grace period, the amortization rate shall be no less than the rate in effect 
during the immediately preceding year. A grace period may not be made 
effective if more than one (1) other grace period has been effective in the 
immediately preceding four (4) year period. 

(4) Each of the following terms used in this chapter shall have the 
following meanings: 

(a) "Effective date" means the date the rates of contributions based on the 
valuation become effective pursuant to subsection (1) of this section, 

(b) "End date" means the date twenty-five (25) years after the valuation 
date. 

(c) "Projected salaries" means the sum of the annual salaries of all 
justices and judges. 

(d) "Scheduled amortization amount" means the actuarial present value 
of future contributions payable as amortization payment from the valua- 
tion date until the effective date. 

(e) "Unfunded actuarial liability" means the excess of the actuarial 
present value of (i) over the sum of the actuarial present values of (ii), (iii) 
and (iv) as follows, all determined by the valuation as of the valuation 
date: 

(i) All future benefits payable under this chapter; 

(ii) The assets then held by the funding agent for the payment of 

benefits under this chapter; 

(iii) The future normal costs payable in respect of all then active 

justices and judges; 

(iv) The future contributions payable under section 1-2004, Idaho 

Code, by all current active justices and judges; 

(f) "Valuation" means the most recent annual actuarial valuation. 

(g) "Valuation date" means the date of such valuation. 

(5) The minimum amortization payment rate shall be that percentage, 
calculated as of the valuation date, of the then actuarial present value of the 
projected salaries from the effective date to the end date which is equivalent 
to the excess of the unfunded actuarial liability over the scheduled amorti- 
zation amount. 

History. 

I.e., § 1-2004A, as added by 2012, ch. 330, 
§ 7, p. 911. 

STATUTORY NOTES 

Compiler's Notes. enue Service ruling that the terms of the 
Pursuant to S.L. 2012, ch. 330, § 13, this judges' retirement plan meet the applicable 
section has been enacted by S.L. 2012, ch. requirements of a qualified plan under U.S.C. 
330, § 7, effective "on and after the first July Section 401(a) and that any changes to the 
1 occurring at least three months after the judges' retirement plan required by the Inter- 
Retirement Board has informed the Secretary nal Revenue Service or the determination 
of State that the Supreme Court has received letter have been made." 
a determination letter from the Internal Rev- 
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1-2004B. Employee contributions. [Contingent enactment — See 
Compiler's note.] — The contribution for a justice, judge of the court of 
appeals or district judge shall be eighteen and five-tenths percent (18.5%) of 
the employer contribution rate determined pursuant to section 1-2004A, 
Idaho Code, and rounded to the nearest one hundredth percent (.01%) of 
salary. The retirement board is specifically authorized to certify to the state 
controller the necessary adjustments in the rate of member contributions. 

History. 

I.e., § 1-2004B, as added by 2012, ch. 330, 
§ 8, p. 911. 

STATUTORY NOTES 

Compiler's Notes. enue Service ruling that the terms of the 
Pursuant to S.L. 2012, ch. 330, § 13, this judges' retirement plan meet the appUcable 
section has been enacted by S.L. 2012, ch. requirements of a qualified plan under U.S. C. 
330, § 8, effective "on and after the first July Section 401(a) and that any changes to the 
1 occurring at least three months after the judges' retirement plan required by the Inter- 
Retirement Board has informed the Secretary nal Revenue Service or the determination 
of State that the Supreme Court has received letter have been made." 
a determination letter from the Internal Rev- 

1-2008. Investment of judges' retirement fund. [Contingent 
amendment — See Compiler's note.] — (1) The retirement board shall 
select and contract with investment managers registered with the securities 
and exchange commission to manage the investment of the judges' retire- 
ment fund. The investment managers shall, subject to the direction of the 
board, exert control over the funds as though the investment managers were 
the owners thereof and are hereby authorized to invest the judges' retire- 
ment fund as hereinafter provided. 

(a) The retirement board shall formulate an investment policy governing 
the investment of judges' retirement funds. The policy shall pertain to the 
types, kinds or nature of investment of any of the funds, and any 
limitations, conditions or restrictions upon the methods, practices or 
procedures for investment, reinvestments, purchases, sales or exchange 
transactions. 

(b) In acquiring, investing, reinvesting, exchanging, retaining, selling 
and managing the moneys and securities of the fund, investment manag- 
ers shall also be governed by the prudent man investment act, sections 
68-501 through 68-506, Idaho Code; provided, however, that the retire- 
ment board may in its sole discretion, limit the types, kinds and amounts 
of such investments. 

(c) The retirement board shall adopt the actuarial tables and assump- 
tions in use by the judges' retirement fund and may change the same in its 
sole discretion at any time. 

(2) The retirement board is hereby authorized to select and contract with 
a bank or trust company authorized to do business in the state of Idaho, to 
act as custodian of the judges' retirement fund, who shall hold all securities 
and moneys of the judges' retirement fund and shall collect the principal, 
dividends and interest thereof when due and pay the same into the judges' 
retirement fund. 
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(3) The state treasurer shall pay all warrants drawn on the judges' 
retirement fund for making such investments when issued pursuant to 
vouchers approved by the retirement board. 

History. 2003, ch. 32, § 2, p. 115; am. 2004, ch. 240, 

I.e., § 1-2008, as added by 1990, ch. 247, § 1, p. 702; am. 2012, ch. 330, § 9, p. 911. 
§ 2, p. 700; am. 1994, ch. 180, § 5, p. 420; am. 

STATUTORY NOTES 

Amendments. of State that the Supreme Court has received 

The 2012 amendment, by ch. 330, rewrote a determination letter from the Internal Rev- 

the section to the extent that a detailed com- enue Service ruling that the terms of the 

parison is impracticable. judges' retirement plan meet the applicable 

requirements of a qualified plan under U.S.C. 
Compiler's Notes. Section 401(a) and that any changes to the 
Pursuant to S.L. 2012, ch. 330, § 13, this judges' retirement plan required by the Inter- 
section has been amended by S.L. 2012, ch. nal Revenue Service or the determination 
330, § 9, "effective on and after the first July letter have been made." For version of this 
1 occurring at least three months after the section effective until the contingency has 
Retirement Board has informed the Secretary been met, see the bound volume. 

1-2009. Benefit to surviving spouse of justice or judge. — The 

legislature hereby finds and declares that the payment of allowances to the 
surviving spouses of justices of the supreme court, judges of the court of 
appeals and district judges of the district court of the state of Idaho, serves 
the public purpose of promoting the public welfare by encouraging experi- 
enced jurists to continue their service and that their continued service and 
increased efficiency will be secured in the expectation that the legislature 
will fairly provide for their surviving spouses, and that such continued 
service and increased efficiency of such jurists, secure in this knowledge, 
will be of substantial benefit to the state. 

The surviving spouse, of any justice or judge entitled to benefits under 
this chapter who dies on or after July 1, 1965, shall receive an allowance 
from the judges' retirement fund, payable monthly, and as hereinafter 
provided. 

(a) In the case of a justice or judge receiving retirement compensation at 
the time of death, allowance to his surviving spouse shall commence 
immediately and be payable to such spouse from such fund in an amount 
equal to fifty percent (50%) of the retirement compensation to which such 
justice or judge would be entitled under section 1-2001(2), Idaho Code; 
provided, that the allowance payable to the surviving spouse of a justice or 
judge who first assumed the office of supreme court justice, judge of the 
court of appeals or district judge on or after July 1, 2012, shall be thirty 
percent (30%) of the retirement compensation to which such justice or judge 
would be entitled. 

(b) In the case of a justice or judge who has service as a justice of the 
supreme court, judge of the court of appeals or district judge of four (4) years 
or more and is not receiving retirement compensation at the time of death, 
commencing immediately, the surviving spouse shall be paid an allowance 
from such fund in the amount of fifty percent (50%) of the retirement 
compensation to which the justice or judge would have been entitled under 
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section 1-200 l(2)(a), Idaho Code, as if the justice or judge was eUgible to 
retire and had retired immediately before his death; provided, that the 
allowance payable to the surviving spouse of a justice or judge who first 
assumed the office of supreme court justice, judge of the court of appeals or 
district judge on or after July 1, 2012, shall be thirty percent (30%) of the 
retirement compensation to which such justice or judge would have been 
entitled, as if the justice or judge was eligible to retire and had retired 
immediately before his death. 

(c) The allowance shall be paid until the death of the surviving spouse. 

(d) The surviving spouse of a justice or judge who is not receiving benefits 
from the judges' retirement fund at the time of the justice's or judge's death 
may elect to take an optional retirement allowance as a surviving annuitant 
under option 1 of section 1-200 lb(l)(a), Idaho Code. Such optional retire- 
ment allowance shall be calculated as if the justice or judge was eligible to 
retire and had retired immediately before his death. 

History. § 2, p. 1618; am. 1983, ch. 144, § 3, p. 363; 

I.e., § 1-2009, as added by 1965, ch. 308, am. 1997, ch. 150, § 1, p. 427; am. 2000, ch. 

§ 5, p. 835; am. 1967, ch. 301, § 6, p. 853; am. 385, § 6, p. 1248; am. 2012, ch. 330, § 10, p. 

1969, ch. 183, § 5, p. 543; am. 1974, ch. 244, 911. 

STATUTORY NOTES 

Amendments. 

The 2012 amendment, by ch. 330, added the 
provisos at the end of subsections (a) and (b). 

1-2010. Death benefit. [Contingent amendment — See Compiler's 
note.] — (1) The death benefit of a deceased justice or judge is the excess, 
if any, of the justice's or judge's accumulated contributions to the judges' 
retirement fund, including accrued interest at the rate provided in section 
1-2001(5), Idaho Code, over the aggregate of all retirement compensation 
payments and allowances ever made to the justice, judge, spouse or 
annuitant from the judges' retirement fund. 

(2) The death benefit is payable, and all other retirement compensation 
benefits and allowances shall cease, upon the death of the justice, judge, 
spouse or annuitant receiving a retirement compensation or allowance. 

(3) The death benefit shall be paid to the beneficiary named by the justice 
or judge in a written designation of beneficiary on file with the retirement 
board if the beneficiary is surviving at the time the death benefit is payable; 
otherwise the death benefit shall be paid to the estate of the deceased justice 
or judge for distribution in accordance with the laws of descent and 
distribution of the state of Idaho as they may then be in effect. 

History. § 2, p. 427; am. 2000, ch. 385, § 7, p. 1248; 

I.e., § 1-2010, as added by 1997, ch. 150, am. 2012, ch. 330, § 11, p. 911. 

STATUTORY NOTES 

Amendments. tuted "retirement board" for "supreme court" 

The 2012 amendment, by ch. 330, substi- in subsection (3). 
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Compiler's Notes. judges' retirement plan meet the applicable 

Pursuant to S.L. 2012, ch. 330, § 13, this requirements of a qualified plan under U.S. C. 

section has been amended by S.L. 2012, ch. Section 401(a) and that any changes to the 

330, § 11, effective "on and after the first July judges' retirement plan required by the Inter- 

1 occurring at least three months after the nal Revenue Service or the determination 

Retirement Board has informed the Secretary letter have been made." For version of this 

of State that the Supreme Court has received section effective until the contingency has 

a determination letter from the Internal Rev- been met, see the bound volume, 
enue Service ruling that the terms of the 

1-2012. Rules and administrative policies. [Contingent amend- 
ment — See Compiler's note.] — Subject to the other provisions of this 
chapter, the retirement board shall have the power and authority to adopt, 
amend and rescind such rules and administrative policies as may be 
necessary for the proper administration of this chapter. 

History. 

I.e., § 1-2012, as added by 2006, ch. 72, 
§ 1, p. 225; am. 2012, ch. 330, § 12, p. 911. 

STATUTORY NOTES 

Amendments. a determination letter from the Internal Rev- 

The 2012 amendment, by ch. 330, substi- enue Service ruling that the terms of the 

tuted "retirement board" for "supreme court", judges' retirement plan meet the applicable 

p '1 ' N t requirements of a qualified plan under U.S. C. 

pTsuant%o's.r*2012, ch. 330, § 13, this Section 401(a) and that any changes to the 

section has been amended by S.L. 2012, ch. J^^^^^^ retirement plan required by the Inter- 

330, § 12, effective "on and after the first July ^^^ Revenue Service or the determination 

1 occurring at least three months after the ^^^^^ ^ave been made. For version of this 

Retirement Board has informed the Secretary section effective until the contingency has 

of State that the Supreme Court has received been met, see the bound volume. 

CHAPTER 21 
JUDICIAL COUNCIL 

SECTION. 

1-2102. Duties of council. 

1-2102. Duties of council. — The judicial council shall: 

(1) Conduct studies for the improvement of the administration of justice; 

(2) Make reports to the supreme court and legislature at intervals of not 
more than two (2) years; 

(3) Submit to the governor the names of not less than two (2) nor more 
than four (4) qualified persons for each vacancy in the office of justice of the 
supreme court, judge of the court of appeals, or district judge, one (1) of 
whom shall be appointed by the governor; provided, that the council shall 
submit only the names of those qualified persons who are eligible to stand 
for election pursuant to section 1-2404, 34-615 or 34-616, Idaho Code; 

(4) Recommend the removal, discipline and retirement of judicial officers, 
including magistrates; 

(5) Prepare an annual budget request in the form prescribed in section 
67-3502, Idaho Code, and submit such request to the supreme court, which 
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shall include such request as submitted by the judicial council in the annual 
budget request of the judicial department; and 
(6) Such other duties as may be assigned by law. 

History. § 3, p. 52; am. 1990, ch. 71, § 2, p. 152; am. 

1967, ch. 67, § 2, p. 153; am. 1985, ch. 29, 2011, ch. 13, § 1, p. 40. 

STATUTORY NOTES 

Amendments. present subsection (5) and redesignated for- 

The 2011 amendment, by ch. 13, added mer subsection (5) as subsection (6). 



TITLE 3 
ATTORNEYS AND COUNSELORS AT LAW 

CHAPTER. 

4. Board of Commissioners of the Idaho State 
Bar, § 3-409. 

CHAPTER 1 
ADMISSION TO PRACTICE 

3-104. Practicing without license a contempt — Exception. 

RESEARCH REFERENCES 

A.L.R. — Drafting of will or other estate- of law in bankruptcy proceedings. 32 

planning activities as illegal or unauthorized A.L.R.6th 531. 
practice of law. 25 A.L.R.6th 323. Unauthorized practice of law as contempt. 

Matters constituting unauthorized practice 40 A.L.R.6th 463. 

CHAPTER 2 
RIGHTS AND DUTIES OF ATTORNEYS 

3-205. Attorneys' fees — Lien. 

RESEARCH REFERENCES 

A.L.R. — Validity and enforceability of ex- duct limiting amount of contingent fees or 

press fee — Splitting agreements between otherwise imposing conditions on contingent 

attorneys. 11 A.L.R.6th 587. fee contracts. 49 A.L.R.6th 505. 

Court rules and rules of professional con- 

CHAPTER 3 
DISBARMENT 



3-301. Grounds. 



RESEARCH REFERENCES 



A.L.R. — Propriety of radio and television computer technology, including internet and 
attorney advertisements. 20 A.L.R.6th 385. e-mail activities. 46 A.L.R.6th 365. 
Disciplining attorney for abuse or misuse of 
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CHAPTER 4 

BOARD OF COMMISSIONERS OF THE IDAHO STATE 

BAR 

SECTION. 

3-409. License fees and appropriations. 

3-401. Purpose of chapter. 

RESEARCH REFERENCES 

A.L.R. — Reciprocal discipline of attorneys 
— Commingling or other mishandling of cli- 
ent funds. 45 A.L.R.eth 175. 

3-409. License fees and appropriations. — (1) Every person prac- 
ticing, or holding himself out as practicing law within this state, or holding 
himself out to the public as a person qualified to practice or carry on the 
calling of a lawyer within this state, except state and United States judges 
of the courts of record within this state, shall, prior to so doing and no later 
than February 1 of each year pay to the board of commissioners of the Idaho 
state bar a license fee as provided in this section. 

(2) For the year 2011, license fees shall be in the following amounts: 

(a) Active members and house counsel: 

(i) For the calendar year of admission to the practice of law in the state 
of Idaho if admitted prior to July 1: one hundred fifty- five dollars ($155); 
(ii) For the calendar year of admission to the practice of law in the state 
of Idaho if admitted after July 1: one hundred dollars ($100); 
(iii) Each year for the next three (3) calendar years following the 
calendar year of admission: two hundred eighty-five dollars ($285); 
(iv) Each year after the third full year of admission: three hundred 
eighty dollars ($380); 

(v) Each year following the calendar year of the lawyer's seventy- 
second birthday: sixty dollars ($60.00). 

(b) Affiliate and emeritus members: 

(i) For each calendar year: one hundred thirty-five dollars ($135); 
(ii) Each year following the calendar year of the lawyer's seventy- 
second birthday: sixty dollars ($60.00). 

(3) For the year 2012 and each year thereafter, license fees shall be in the 
following amounts: 

(a) Active members and house counsel: 

(i) For the calendar year of admission to the practice of law in the state 

of Idaho if admitted prior to July 1: one hundred seventy-five dollars 

($175); 

(ii) For the calendar year of admission to the practice of law in the state 

of Idaho if admitted after July 1: one hundred fifteen dollars ($115); 

(iii) Each year for the next three (3) calendar years following the 

calendar year of admission: three hundred twenty dollars ($320); 
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(iv) Each year after the third full year of admission: four hundred 
twenty-five dollars ($425); 

(v) Each year following the calendar year of the lawyer's seventy- 
second birthday: seventy dollars ($70.00). 

(b) Inactive and emeritus members: 

(i) For each calendar year: one hundred fifty dollars ($150); 
(ii) Each year following the calendar year of the lawyer's seventy- 
second birthday: seventy dollars ($70.00). 

(c) Senior members: for each calendar year, seventy dollars ($70.00). 
(4) The moneys thus collected, together with other revenues shall be 

administered under the direction of the board of commissioners of the Idaho 
state bar for the purpose of administering the Idaho state bar, encouraging 
local bar associations, promoting legal education seminars, fostering rela- 
tions between the public and the bar and for the purpose of establishing and 
maintaining a clients' assistance fund which shall be administered by the 
Idaho state bar commissioners under rules approved by the supreme court, 
provided that the clients' assistance fund shall be funded by assessment of 
the members of the Idaho state bar not to exceed twenty dollars ($20.00) per 
member per year, independent of the license fee. All moneys received and 
expended by the commissioners of the Idaho state bar shall be audited 
annually by a certified public accountant. 

History. am. 1975, ch. 257, § 1, p. 702; am. 1976, ch. 

1923, ch. 211, § 9, as added by 1925, ch. 90, 143, § 1, p. 528; am. 1981, ch. 232, § 1, p. 

§ 1, p. 128; I.C.A., § 3-409; am. 1939, ch. 48, 471; am. 1985, ch. 190, § 1, p. 489; am. 1989, 

§ 1, p. 89; am. 1945, ch. 50, § 1, p. 65; am. ch. 78, § 1, p. 139; am. 1998, ch. 66, § 1, p. 

1951, ch. 59, § 1, p. 87; am. 1955, ch. 48, p. 65; 259; am. 2002, ch. 138, § 1, p. 390; am. 2003, 

am. 1963, ch. 47, § 1, p. 198; am. 1969, ch. ch. 118, § 1, p. 361; am. 2010, ch. 40, § 1, p. 

245, § 1, p. 770; am. 1970, ch. 117, § 1, p. 279; 70; am. 2012, ch. 81, § 1, p. 232. 

STATUTORY NOTES 

Amendments. the introductory paragraph in paragraph (b) 

The 2012 amendment, by ch. 81, in subsec- and added paragraph (c). 
tion (3), substituted "inactive" for "affihate" in 

3-420. Unlawful practice of law — Penalty. 

RESEARCH REFERENCES 

A.L.R. — Drafting of will or other estate- Matters constituting unauthorized practice 

planning activities as illegal or unauthorized of law in bankruptcy proceedings. 32 
practice of law. 25 A.L.R.6th 323. A.L.R.6th 531. 



TITLE 5 

PROCEEDINGS IN CIVIL ACTIONS IN COURTS OF 

RECORD 

chapter. chapter. 

2. Limitation of Actions, § 5-245. 5. Commencement of Actions, § 5-508. 

3. Parties to Actions, § 5-306. 

CHAPTER 2 
LIMITATION OF ACTIONS 

section. 

5-245. Actions to collect child support 
arrearages. 

5-207. Possession under written claim of title. 

JUDICIAL DECISIONS 

Analysis 

Highway access. 
Payment of taxes. 

Highway Access. all taxes, state, county or municipal, which 

The well-established elements that a party have been levied and assessed upon such land 

must establish by clear and satisfactory evi- according to law. Kennedy v. Schneider, 151 

dence in order to establish adverse possession Idaho 440, 259 P.3d 586 (2011). 
upon a written claim of title are: (1) that they 

entered into possession, as that term is de- Payment of Taxes. 

fined by § 5-208, of the disputed property; (2) Where county's assessment methodology 

under a claim of title; (3) exclusive of other made it impossible to produce conclusive 

right; (4) that there has been a continuous evedence that an adverse claimant had paid 

occupation and possession of the disputed taxes on a disputed parcel of land, title cannot 

property described in the written instrument; be quieted in the claimant. Kennedy v. 

(5) that they have so held the property for the Schneider, 151 Idaho 440, 259 P.3d 586 

statutory period 3; and (6) that they have paid (2011). 

5-210. Oral claim — Possession defined — Payment of taxes. 

JUDICIAL DECISIONS 

Payment of Taxes. taxes on a disputed parcel of land, title cannot 

Where county's assessment methodology be quieted in the claimant. Kennedy v. 

made it impossible to produce conclusive Schneider, 151 Idaho 440, 259 P.3d 586 

evedence that an adverse claimant had paid (2011). 

5-218. Statutory liabilities, trespass, trover, replevin, and fraud. 

JUDICIAL DECISIONS 

Analysis 

Applicability. 
Fraud. 

25 
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Applicability. 

Where a former client's disability checks 
were alleged to have been cashed and spent 
by the law firm which received the checks, the 
cause of action was not subject to the statute 
of limitations for legal malpractice under § 5- 
219(4) or the statute of limitations for fraud 
under subsection (4) of this section. It was an 
action for conversion under § 28-3-118(7); 
however, under any of these sections, the 
limitations period ran before plaintiff filed 
suit. McCormack v. Caldwell, — Idaho — , 266 
P.3d 490 (Ct. App. 2011). 

Fraud. 

Where fraud was alleged as an affirmative 
defense and the court was not provided with 
records the purchaser actually reviewed such 
that the court could analyze the records and 
determine whether they would have disclosed 
the falsity of the alleged misrepresentations, 
the date from which the statute of limitations 
should run could not be conclusively deter- 
mined. Golden West Holdings, LLC v BBT 
Holdings, LLC, 2010 U.S. Dist. LEXIS 123819 
(D. Idaho 2010). 

In an action against the Boy Scouts of 
America, and an affiliated church, arising 
from the alleged molestation of a boy scout by 



a troop leader during the late 1960's, the 
three-year fraud statute of limitations under 
subsection (4) of this section, rather than the 
two-year personal injury statute of limita- 
tions under § 5-219(4), applied to the former 
boy scout's claim of institutional fraud by 
omission; the former boy scout specifically 
alleged fraud and assumed the heavy duty of 
proving an intentional tort by clear and con- 
vincing evidence. Doe v. Presiding Bishop of 
the Church of Jesus Christ of Latter-Day 
Saints, 2011 U.S. Dist. LEXIS 87290 (D. 
Idaho 2011). 

Chapter 7 debtor had to repay $48,980 
which she received from a public housing 
authority after she rented one half of a duplex 
to her son and daughter-in-law, even though 
her son and daughter-in-law were eligible to 
receive Section 8 housing assistance, because 
she falsely stated that she was not related to 
her son and daughter-in-law when she signed 
several documents the authority used to ap- 
prove her application. The action was not 
time-barred under subsection (4) because the 
authority did not learn that the debtor and 
her tenants were related until 2009. Boise 
City/Ada County Housing Auth. v. O'Brien (In 
re O'Brien), — Bankr. — , 2011 Bankr. LEXIS 
3082 (Bankr. D. Idaho Aug. 10, 2011). 



5-219. Actions against officers, for penalties, on bonds, and for 
professional malpractice or for personal injuries. 

JUDICIAL DECISIONS 

Analysis 

Accrual of action. 
Applicability. 
Malpractice actions. 

— Foreign objects. 

— Fraud and deceit. 

— Occurrence of damage. 
Wrongful death actions. 



Accrual of Action. 

Chapter 7 trustee's adversary proceeding 
alleging that a notary public and the notary's 
employer were liable under § 51-118 for dam- 
ages the notary caused when she notarized 
the forged signature of a debtor on a deed of 
trust was not time-barred, even though the 
trustee filed his adversary proceeding on 
March 25, 2009, more than three years after 
the notary notarized the debtor's signature. 
Subsection (4) of this section gave the debtor 
two years from the date he discovered the 
notary's misconduct to file a lawsuit. The 
debtor discovered the notary's conduct in May 
2006, and declared bankruptcy on March 28, 
2008. 11 U.S.C.S. § 108 extended the period 



the trustee had to file his adversary proceed- 
ing until March 28, 2010. Gugino v. Alhance 
Title & Escrow Corp. (In re Ganier), 2010 
Bankr. LEXIS 1444 (Bankr. D. Idaho 2010). 

Applicability. 

Where a former client's disability checks 
were alleged to have been cashed and spent 
by the law firm which received the checks, the 
cause of action was not subject to the statute 
of limitations for legal malpractice under sub- 
section (4) of this section or the statute of 
limitations for fraud under § 5-218(4). It was 
an action for conversion under § 28-3-118(7); 
however, under any of these sections, the 
limitations period ran before plaintiff filed 
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suit. McCormack v. Caldwell, — Idaho — , 266 
P.3d 490 (Ct. App. 2011). 

Malpractice Actions. 

— Foreign Objects. 

Because a permanent plate installed during 
spinal surgery was intentionally placed in the 
patient's body for the purpose of medical 
treatment, it was not a foreign object, and the 
foreign object exception to this rule was not 
applicable. Stuard v. Jorgenson, 150 Idaho 
701, 249 P.3d 1156 (2011). 

— Fraud and Deceit. 

In an action against the Boy Scouts of 
America, and an affiliated church arising 
from the alleged molestation of a boy scout by 
a troop leader during the late 1960's, the 
three-year fraud statute of limitations under 
§ 5-218(4), rather than the two-year personal 
injury statute of limitations under subsection 
(4) of this section, applied to the former boy 
scout's claim of institutional fraud by omis- 
sion; the former boy scout specifically alleged 
fraud and assumed the heavy duty of proving 
an intentional tort by clear and convincing 



evidence. Doe v. Presiding Bishop of the 
Church of Jesus Christ of Latter-Day Saints, 
2011 U.S. Dist. LEXIS 87290 (D. Idaho 2011). 

— Occurrence of Damage. 

Because any injuries resulting from a sur- 
gery performed in the wrong location were 
objectively ascertainable at that time and 
would have been discovered if a more thor- 
ough examination had been performed, a 
medical malpractice suit was time-barred, 
although the patient's symptoms subsided 
after the surgery and he had no knowledge of 
any negligence. Stuard v. Jorgenson, 150 
Idaho 701, 249 P3d 1156 (2011). 

Wrongful Death Actions. 

The statute of limitations on the decedent's 
own cause of action is irrelevant when ascer- 
taining the timeliness of his heirs' wrongful 
death action. As the actionable wrong for a 
wrongful death action is not complete until 
the death of the decedent, the statute of 
limitations does not begin running until that 
time. Castorena v GE, 149 Idaho 609, 238 
P3d 209 (2010). 



RESEARCH REFERENCES 



A.L.R. — When statute of limitations be- 
gins to run on action against attorney for 
malpractice based upon negligence — View 
that statute begins to run from time of occur- 
rence of negligent act or omission. 11 
A.L.R.6th 1. 

When statute of limitations begins to run 
on action against attorney for malpractice 
based upon negligence — View that statute 
begins to run from time of occurrence of 
sustaining damage or injury and other theo- 
ries. 12 A.L.R.6th 1. 

When statute of limitations begins to run 
on action against attorney for malpractice 
based upon negligence — View that statute 
begins to run from time client discovers, or 
should have discovered, negligent act or omis- 
sion — Statement of rule and application of 
rule to providing client with allegedly negli- 
gent advice or failing to advise. 13 A.L.R.6th 
1. 

When statute of limitations begins to run 
on action against attorney for malpractice 
based upon negligence — View that statute 
begins to run from time client discovers, or 
should have discovered, negligent act or omis- 
sion — Application of rule to conduct of liti- 
gation and delay or inaction in conducting 
chent's affairs. 14 A.L.R.6th 1. 



Timeliness of action under medical mal- 
practice statute of repose, aside from effect of 
fraudulent concealment of patient's cause of 
action. 14 A.L.R.6th 301. 

When statute of limitations begins to run 
on action against attorney for malpractice 
based upon negligence — View that statute 
begins to run from time client discovers, or 
should have discovered, negligent act or omis- 
sion — Application of rule to property, estate, 
corporate, and document cases. 15 A.L.R.6th 
427. 

When statute of limitations begins to run 
on action against attorney for malpractice 
based upon negligence — View that statute 
begins to run from time client discovers, or 
should have discovered, negligent act or omis- 
sion — Application of rule to negligent mis- 
representation, failure to supervise junior 
counsel, conflict of interest, billing disputes, 
and unspecified acts of negligence. 16 
A.L.R.6th 653. 

When statute of limitations begins to run in 
case of dental malpractice. 17 A.L.R.6th 159. 

Effect of fraudulent or negligent conceal- 
ment of patient's cause of action on timeliness 
of action under medical malpractice statute of 
repose. 19 A.L.R.6th 475. 
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5-224. Actions for other relief. 

JUDICIAL DECISIONS 

Standing. current plaintiffs acquired the property. 

Under this section, the plaintiffs had no Halvorson v. N. Latah County Highway Dist., 

standing to bring an action; the public use 151 Idaho 196, 254 P.3d 497, cert, denied, — 

and maintenance of the road from 1979 on- U.S. — , 132 S. Ct. 118, 181 L. Ed. 2d 42 

ward was not disputed, so the four-year time (2011). 
period to bring an action ended before the 

5-230. Persons under disabilities — Other than for real property. 

RESEARCH REFERENCES 

A.L.R. — When is person, other than one tory provision tolling running of limitations 
claiming posttraumatic stress syndrome or period on basis of mental disability. 23 
memory repression, within coverage of statu- A.L.R.6th 697. 

5-238. Acknowledgment or new promise — Effect on operation of 
statute — Effect of partial payment. 

JUDICIAL DECISIONS 

Effect Upon Limitation Period. agency files suit on that debt less than three 

Where defendant/debtor executed an agree- years after the acknowledgement, the agen- 

ment at the time of his parole, which acknowl- cy's action was not barred. Collection Bureau, 

edged the fine/debt from his original sentenc- Inc. v. Dorsey, 150 Idaho 695, 249 P.3d 1150 

ing four years previous and a collection (2011). 

5-245. Actions to collect child support arrearages. — An action or 
proceeding to collect child support arrearages, arising under an Idaho child 
support order, can be commenced at any time prior to the expiration of the 
resulting judgment or any renewal thereof. An action or proceeding under 
this section shall include, but is not limited to, execution on the judgment, 
order to show cause, garnishment, income withholding, income tax offset or 
lottery prize offset. 

History. 1996, ch. 56, § 1, p. 167; am. 2011, ch. 104, 

I.e., § 5-245, as added by 1988, ch. 199, § 1, p. 267. 
§ 1, p. 378; am. 1995, ch. 264, § 1, p. 846; am. 

STATUTORY NOTES 

Amendments. provision of this act or the application of such 
The 2011 amendment, by ch. 104, rewrote provision to any person or circumstance is 
the first sentence, which read: "An action or declared invalid for any reason, such declara- 
proceeding to collect child support arrearages tion shall not affect the validity of the remain- 
must be commenced within five (5) years after ing portions of this act." 
the child reaches the age of majority or within 
five (5) years after the child's death, if death Effective Dates. 

occurs before the child reaches majority" Section 5 of S.L. 2011, ch. 104, as amended 

by S.L. 2011, ch. 331, § 1 read: "An emer- 

Compiler's Notes. gency existing therefor, which emergency is 

Section 4 of S.L. 2011, ch. 104 provided: hereby declared to exist, this act shall be in 

"Severability. The provisions of this act are full force and effect on and after its passage 

hereby declared to be severable and if any and approval, and retroactively to July 1, 
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1995, and shall apply to all orders currently port that would otherwise have expired since 

being enforced by the Idaho Department of July 1, 1995, may be renewed on or before 

Health and Welfare Child Support Program December 30, 2011." 
such that any Idaho judgment for child sup- 

5-246. Prescriptive overflow easements. 

JUDICIAL DECISIONS 

Purpose Consistent With Ownership. overflow easement could place concrete and 

This section supplants the common law rule other materials below the ressevoir easement, 

by allowing servient estate holders to use although reservoir storage was reduced. Twin 

their property for any purpose otherwise con- Lakes Canal Co. v. Choules, 151 Idaho 214, 

sistent with their ownership of the property. 254 P.3d 1210 (2011). 
Owners of property subject to a prescriptive 

CHAPTER 3 
PARTIES TO ACTIONS 

SECTION. 

5-306. Infants and insane persons — Guard- 
ians ad litem, 

5-306. Infants and insane persons — Guardians ad litem. — When 
an infant or an insane or incompetent person is a party, he must appear 
either by his general guardian or by a guardian ad Utem appointed by the 
court in which the action is pending in each case. A guardian ad Ktem may 
be appointed in any case when it is deemed by the court in which the action 
or proceeding is prosecuted, or by a judge thereof, expedient, to represent 
the infant, insane or incompetent person in the action or proceeding, 
notwithstanding he may have a general guardian and may have appeared 
by him. 

History. § 4095; C.S., § 6639; I.C.A., § 5-306; am. 

C.C.P 1881, § 187; R.S., R.C., & C.L., 2012, ch. 20, § 1, p. 66. 

STATUTORY NOTES 

Amendments. by a judge thereof, or a probate judge" from 

The 2012 amendment, by ch. 20, deleted "or the end of the first sentence. 

5-311. Suit for wrongful death by or against heirs or personal 
representatives — Damages. 

JUDICIAL DECISIONS 

Condition Precedent. Cited in: Masuo v. Galan (In re Galan), 455 

This section contains a condition precedent, B.R. 214 (Bankr. D. Idaho 2011). 
but the condition precedent does not apply to 
the expiration of the statute of limitations as 
to the decedent's own claim. Castorena v. GE, 
149 Idaho 609, 238 P.3d 209 (2010). 
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CHAPTERS 
COMMENCEMENT OF ACTIONS 

SECTION. 

5-508. Service by publication — Affidavit. 

5-508. Service by publication — Affidavit. — When the person on 
whom the service is to be made resides outside of the state, or has departed 
from the state, or cannot after due dihgence be found within the state, or 
conceals himself therein to avoid the service of summons, or is a foreign 
corporation having no managing or business agent, cashier or secretary 
within this state, or where any persons are made defendant by the style and 
description of unknown owners, or unknown heirs or unknown devisees of 
any deceased person and the names of such unknown owners or heirs or 
devisees are unknown to the complainant in the action, and such facts 
appear by affidavit to the satisfaction of the court in which the suit is 
pending, and it also appears by the affidavit or a verified complaint on file 
that a cause of action exists against the defendant in respect to whom the 
service is to be made, and that he is a necessary or proper party to the 
action, the court may make an order for the publication of the summons; and 
an affidavit setting forth in ordinary and concise language any of the 
grounds as above set forth, upon which the publication of the summons is 
sought, shall be sufficient without setting forth or showing what efforts have 
been made or what diligence has been exerted in attempting to find the 
defendant. Service upon any person, firm, company, association or corpora- 
tion who is subject to the jurisdiction of the courts of this state pursuant to 
the provisions of section 5-514, Idaho Code, may be made in the manner 
provided in section 5-515, Idaho Code. 

History. § 1, p. 60; am. 1927, ch. 93, § 4, p. 119; I.C.A., 

C.C.P. 1881, § 221; R.S., § 4145; am. 1907, § 5-508; am. 1993, ch. 89, § 1, p. 217; am. 

p. 319, § 2; reen. R.C., § 4145; am. 1909, p. 2011, ch. 26, § 1, p. 66; am. 2012, ch. 98, § 1, 

185, § 2; am. 1911, ch. 29, § 1, p. 65; reen. p. 263. 
C.L., § 4145; C.S., § 6677; am. 1925, ch. 43, 

STATUTORY NOTES 

Amendments. The 2012 amendment, by ch. 98, inserted 

The 2011 amendment, by ch. 26, deleted "or, "affidavit or a" preceding "verified complaint" 

if the address of the defendant outside of the near the middle of the first sentence, 
state is known, may make an order that 

personal service of the summons may be Effective Dates. 

made outside of the state in lieu of such g^^^^^^ ^ ^f g L 2012, ch. 98 declared an 

publication following publication of the emergency Approved March 21, 2012. 
summons near the end of the first sentence 
and added the last sentence. 
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5-517. Service in other manner unaffected. 

RESEARCH REFERENCES 

A.L.R. — Service of process via computer or 
fax. 30 A.L.R.6th 413. 



TITLE 6 
ACTIONS IN PARTICULAR CASES 

chapter. chapter. 

5. Partition of Real Estate, §§ 6-543, 6-544. 29. Livestock Activities Immunity Act, §§ 6- 
7. Libel and Slander, § 6-701. 2901, 6-2902. 

9. Tort Claims Against Governmental Enti- 
ties, §§ 6-903, 6-926. 

CHAPTER 2 

WASTE AND WILFUL TRESPASS ON REAL 
PROPERTY 

6-202. Actions for trespass. 

JUDICIAL DECISIONS 

Punitive Damages. quiet title, appellants acted willfully and in- 

When appellant landowners committed tentionally; therefore, this section's trebling 

timber trespass on respondent neighbors' of damages applied to the trespass claim, 

property by entering the property and cutting Weitz v. Green, 148 Idaho 851, 230 P. 3d 743 

down trees during the pendency of litigation (2010). 
involving a boundary dispute and an action to 

CHAPTER 3 
FORCIBLE ENTRY AND UNLAWFUL DETAINER 

6-303. Unlawful detainer defined. 

JUDICIAL DECISIONS 

Cited in: Maynard v. Nguyen, — Idaho — , 
274 P.3d 589 (2011). 

6-324. Attorney fees. 

JUDICIAL DECISIONS 

Cited in: Kelley v. Yadon, 150 Idaho 334, 
247 R3d 199 (2011). 

CHAPTER 5 
PARTITION OF REAL ESTATE 

SECTION. SECTION. 

6-543. Sale of share of incapacitated or pro- 6-544. Partition without action — Consent of 
tected person — Payment of guardian, 

proceeds to guardian. 

33 



6-501 ACTIONS IN PARTICULAR CASES 34 

6-501. When partition may be had. 

JUDICIAL DECISIONS 

Valuation. interests of all undivided interest holders 

Chapter 7 trustee was not permitted to being based on access to the river and the 

partition co-owned property under this sec- concomitant right to travel on the river free of 

tion, because a partition of the property, acre- the permitting restrictions otherwise applica- 

age that partially abutted the Snake River ble. Zimmerman v. Spickelmire (In re 

and only accessible from the river, was not Spickelmire), 433 B.R. 792 (Bankr. D. Idaho 

practicable — the value of the ownership 2010). 

6-543. Sale of share of incapacitated or protected person — 
Payment of proceeds to guardian. — The guardian who may be entitled 
to the custody and management of the estate of an incapacitated or 
protected person whose interest in real property has been sold, may receive, 
in behalf of such person, his share of the proceeds of such real property from 
the referees [by a judge of the court, that he will faithfully discharge the 
trust reposed in him, and will render a true and just account to the person 
entitled or to his legal representative] . 

History. 1971, ch. Ill, § 10, p. 233; am. 2011, ch. 151, 

C.C.P. 1881, § 529; R.S., R.C., & C.L., § 1, p. 414. 
§ 4602; C.S., § 7018; I.C.A., § 9-543; am. 

STATUTORY NOTES 

Amendments. end of the section were added by the compiler 

The 2011 amendment, by ch. 151, substi- to indicate that that language was probably 

tuted "incapacitated or protected person" for intended to be struck by the 1971 amendment 

"insane person" in the section heading. of the section. 

Compiler's Notes. 

The brackets around the language at the 

6-544. Partition without action — Consent of guardian. — The 

general guardian of an infant, and the guardian entitled to the custody and 
management of the estate of an incapacitated or protected person, or other 
person adjudged incapable of conducting his own affairs, who is interested 
in the real estate held in joint tenancy, or in common, or in any other manner 
so as to authorize his being made a party to an action for the partition 
thereof, may consent to a partition without action, and agree upon the share 
to be set off to such infant or other person entitled, and may execute a 
release in his behalf to the owners of the shares of the parts to which they 
may be respectively entitled, upon an order of the court. 

History. § 4603; C.S., § 7019; I.C.A., § 9-544; am. 

C.C.P. 1881, § 530; R.S., R.C., & C.L., 2011, ch. 151, § 2, p. 414. 
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STATUTORY NOTES 

Amendments. "insane person" near the beginning of the 

The 2011 amendment, by ch. 151, substi- section, 
tuted "incapacitated or protected person" for 

CHAPTER 6 
USURPATION OF OFFICE OR FRANCHISE 

6-606. Damages against usurper. 

JUDICIAL DECISIONS 

Cited in: City of Huetter v. Keene, 150 
Idaho 13, 244 P.3d 157 (2010). 

6-610. Actions against law enforcement officers. 

JUDICIAL DECISIONS 

Analysis 

Bond for costs. 
Tort claim actions. 

Bond for Costs. Tort Claim Actions. 

Plaintiff did not file a bond under this Sheriff was entitled to dismissal of a suit 

section, but argued that defendants were es- alleging breach of a settlement agreement 

topped from raising the issue. The argument and other causes of action because the filing of 

lacked merit because defendants raised the a bond one day after the lawsuit was initiated 

issue as an affirmative defense and filed mo- did not comply with the requirement that 

tions to dismiss within the proper deadlines. bond be posted as a condition precedent to 

Pauls V. Green, 816 F. Supp. 2d 961 (D. Idaho suit. Allied Bail Bonds, Inc. v. County of 

2011). Kootenai, 151 Idaho 405, 258 P3d 340 (2011). 

CHAPTER 7 
LIBEL AND SLANDER 

SECTION. in behalf of candidates — Lia- 

6-701. Defamatory statements uttered on ra- bility. 

dio and television broadcasts 

6-701. Defamatory statements uttered on radio and television 
broadcasts in behalf of candidates — Liability. — The owner, licensee, 
or operator of a visual or sound radio broadcasting station, or network of 
stations, or agents or employees of any such owner, licensee, or operator 
shall not be liable for any damages for any defamatory statement published 
or uttered in or as a part of any visual or sound radio broadcast by or on 
behalf of any candidate for public office; Provided, however, that this 
exemption from liability shall not apply to any owner, licensee, or operator, 
or agent or employee of any owner, licensee, or operator of such visual or 
sound radio broadcasting station, or network of stations, when such owner, 
licensee, or operator, or agent or employee of the owner, licensee, or operator 
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of such visual or sound radio broadcasting station is a candidate for public 
office or speaking on behalf of a candidate for public office. 

History. 

1953, ch. 29, § 1, p. 49; am. 2011, ch. 151, 
§ 3, p. 414. 

STATUTORY NOTES 

Amendments. 

The 2011 amendment, by ch. 151, inserted 
"and television" in the section heading. 

6-702. Uniform single publication act — One cause of action for 
libel or slander — Recovery. 

RESEARCH REFERENCES 

A.L.R. — LiabiHty of newspaper for Hbel 
and slander — 21st century cases. 22 
A.L.R.6th 553. 

6-712. Retraction by newspaper, radio or television broadcasting 
station or network of stations — Limit of recovery. 

RESEARCH REFERENCES 

A.L.R. — Liability of newspaper for libel 
and slander — 21st century cases. 22 
A.L.R.eth 553. 

6-713. Privileged publication in newspaper defined. 

RESEARCH REFERENCES 

A.L.R. — Libel and slander: construction Liability of newspaper for libel and slander 

and application of the neutral reportage priv- — 21st century cases. 22 A.L.R.Gth 553. 
ilege. 13 A.L.R.6th 111. 

CHAPTER 9 
TORT CLAIMS AGAINST GOVERNMENTAL ENTITIES 

SECTION. prehensive liability plan — 

6-903. Liability of governmental entities — Reduction by court — Limits 

Defense of employees. of liability. 
6-926. Judgment or claims in excess of com- 

6-901. Short title. 

RESEARCH REFERENCES 

A.L.R. — Common-law liability for injury 
caused by fireworks or firecracker. 21 
A.L.R.6th 81. 
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6-902. Definitions. 

JUDICIAL DECISIONS 

School District. ate a genuine issue of material fact as to 

When plaintiffs' school age son was injured whether the conduct of any school employee 

after another student pushed him and hit him was reckless, willful, and wanton, because 

on the head, the Idaho Tort Claims Act ap- there was no evidence that the student who 

plied to plaintiffs' claims against the school hit plaintiffs' son had ever harmed another 

district because it was a governmental entity student. Mareci v. Coeur d'Alene Sch. Dist. 

under this section. The evidence did not ere- No. 271, 150 Idaho 740, 250 P.3d 791 (2011). 

6-903. Liability of governmental entities — Defense of employ- 
ees. — (1) Except as otherwise provided in this act, every governmental 
entity is subject to habihty for money damages arising out of its neghgent or 
otherwise wrongful acts or omissions and those of its employees acting 
within the course and scope of their employment or duties, whether arising 
out of a governmental or proprietary function, where the governmental 
entity if a private person or entity would be liable for money damages under 
the laws of the state of Idaho, provided that the governmental entity is 
subject to liability only for the pro rata share of the total damages awarded 
in favor of a claimant which is attributable to the negligent or otherwise 
wrongful acts or omissions of the governmental entity or its employees. 
When the claim for damages arises from construction, operation or mainte- 
nance of an impoundment, canal, lateral, drain or associated facilities that 
are under the supervision or control of the operating agency of irrigation 
districts whose board consists of directors of its member districts, then such 
board and its member districts shall be considered a single governmental 
unit and the claim may be brought and pursued only against the operating 
unit. 

(2) (i) A governmental entity shall provide a defense to its employee, 
including a defense and indemnification against any claims brought against 
the employee in the employee's individual capacity when the claims are 
related to the course and scope of employment, and be responsible for the 
payment of any judgment on any claim or civil lawsuit against an employee 
for money damages arising out of any act or omission within the course and 
scope of his employment; provided that the governmental entity and its 
employee shall be subject to liability only for the pro rata share of the total 
damages awarded in favor of a claimant which is attributable to the act or 
omission of the employee; (ii) provided further, that to the extent there is 
valid and collectible, applicable insurance or any other right to defense or 
indemnification legally available to and for the protection of an employee, 
while operating or using an automobile, aircraft or other vehicle not owned 
or leased by the governmental entity and while acting within the course and 
scope of his/her emplojrment or duties, the governmental entity's duty 
hereunder to indemnify the employee and/or defend any such claim or 
lawsuit arising out of the operation or use of such personal automobile, 
aircraft or vehicle, shall be secondary to the obligation of the insurer or 
indemnitor of such automobile, aircraft or vehicle, whose obligation shall be 
primary; and (iii) provided further, this subsection shall not be construed to 
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alter or relieve any such indemnitor or insurer of any legal obligation to such 
employee or to any governmental entity vicariously liable on account of or 
legally responsible for damages due to the allegedly wrongful error, omis- 
sions, conduct, act or deed of such employee. 

(3) The defense of its employee by the governmental entity shall be 
undertaken whether the claim and civil lawsuit is brought in Idaho district 
court under Idaho law or is brought in a United States court under federal 
law. The governmental entity may refuse a defense or disavow and refuse to 
pay any judgment for its employee if it is determined that the act or 
omission of the employee was not within the course and scope of his 
employment or included malice or criminal intent. 

(4) A governmental entity shall not be entitled to contribution or indem- 
nification or reimbursement for legal fees and expenses from its employee 
unless a court shall find that the act or omission of the employee was outside 
the course and scope of his employment or included malice or criminal 
intent. Any action by a governmental entity against its employee and any 
action by an employee against the governmental entity for contribution, 
indemnification or necessary legal fees and expenses shall be tried to the 
court in the same civil lawsuit brought on the claim against the governmen- 
tal entity or its employee. 

(5) For the purposes of this act and not otherwise, it shall be a rebuttable 
presumption that any act or omission of an employee within the time and at 
the place of his employment is within the course and scope of his employ- 
ment and without malice or criminal intent. 

(6) Nothing in this act shall enlarge or otherwise adversely affect the 
liability of an employee or a governmental entity. Any immunity or other bar 
to a civil lawsuit under Idaho or federal law shall remain in effect. The fact 
that a governmental entity may relieve an employee from all necessary legal 
fees and expenses and any judgment arising from the civil lawsuit shall not 
under any circumstances be communicated to the trier of fact in the civil 
lawsuit. 

(7) When a claim asserted against an employee in the employee's indi- 
vidual capacity is dismissed by the court, the dismissed party shall have the 
right to a hearing pursuant to the provisions of section 12-123, Idaho Code. 

History. am. 1980, ch. 218, § 1, p. 490; am. 1984, ch. 

I.e., § 6-903, as added by 1976, ch. 309, 140, § 1, p. 328; am. 2005, ch. 260, § 2, p. 
§ 4, p. 1062; am. 1978, ch. 272, § 2, p. 630; 803; am. 2011, ch. 197, § 1, p. 578. 

STATUTORY NOTES 

Amendments. nated the subsections numerically and added 

The 2011 amendment, by ch. 197, redesig- the last sentence in subsection (1). 

JUDICIAL DECISIONS 

Analysis 

Mahce. 

State employees sued as individuals. 
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TORT CLAIMS AGAINST GOVERNMENTAL ENTITIES 



6-904 



Malice. 

Trial court erred in refusing to dismiss 
plaintiff's tort claims against a police officer 
where plaintiff failed to satisfy the burden, 
under subsection (e), of showing that the 
officer, who was acting during the course and 
scope of employment when ordering an invol- 
untary catheterization after plaintiff was ar- 
rested for DUI, acted maliciously or with 
criminal intent. Miller v. Idaho State Patrol, 
150 Idaho 856, 252 R3d 1274 (2011). 



State Employees Sued as Individuals. 

In an action arising from the allegedly 
wrongful termination of a deputy fire chief, 
city employees were entitled to dismissal of 
the fire chief's claims against them in their 
personal capacities; the fire chief did not 
rebut the presumption that the employees 
acted within the course and scope of their 
employment, rather than in their personal 
capacities. Brown v. City of Caldwell, 769 F. 
Supp. 2d 1256 (D. Idaho 2011). 



RESEARCH REFERENCES 



A.L.R. — Comment note: Governmental 
liability for failure to reduce vegetation ob- 
scuring view at railroad crossing or at street 
or highway intersection. 50 A.L.R.6th 95. 



Municipal liability for damage resulting 
from obstruction or clogging of drain or sewer. 
54 A.L.R.6th 201. 



6-904. Exceptions to governmental liability. 



JUDICIAL DECISIONS 

Analysis 



Design immunity. 

Intentional tort exception. 

Malice. 

Negligent performance of required function. 



Design Immunity. 

Where the homeowner alleged that her 
home was flooded as the result of a road 
reconstruction project performed by the city, 
her claims against the city for nuisance and 
inverse condemnation were properly dis- 
missed upon summary judgment; the city 
enjoyed plan or design immunity under sub- 
section (7) of this section. Brown v. City of 
Pocatello, 148 Idaho 802, 229 R3d 1164 
(2010). 

Intentional Tort Exception. 

The owner of a trailer park sued the city for 
interference with contract and defamation 
after the city terminated electrical service to 
the trailer park due to the owner's failure to 
make required upgrades to the electrical sys- 
tem. Dismissal of the owner's claims was 
proper because the city was exempt from 
liability for intentional torts. Hoffer v. City of 
Boise, 151 Idaho 400, 257 R3d 1226 (2011). 

Malice. 

Trial court erred in refusing to dismiss 
plaintiff's tort claims against a police officer 
because plaintiff failed to satisfy the burden. 



under subsection (3), of showing that the 
officer, who was acting during the course and 
scope of emplo5rment when ordering an invol- 
untary catheterization after plaintiff was ar- 
rested for DUI, acted maliciously or with 
criminal intent. Miller v. Idaho State Ratrol, 
150 Idaho 856, 252 R3d 1274 (2011). 

Subsection (3) does not provide immunity to 
a governmental entity when that entity's em- 
ployee acts with malice and/or criminal in- 
tent. Pauls V. Green, — F. Supp. 2d — , 2011 
U.S. Dist. LEXIS 131170 (D. Idaho Nov. 14, 
2011). 

Negligent Performance of Required 
Function. 

Arrestee's negligent infliction of emotional 
distress claim was not barred by the inten- 
tional tort exception to the Idaho Tort Claims 
Act where the complaint, when viewed in 
context, alleged that the county not only en- 
gaged in deliberately indifferent supervision, 
but was negligent in allowing an attack upon 
her while in jail. Pauls v. Green, — F. Supp. 
2d—, 2011 U.S. Dist. LEXIS 131170 (D. Idaho 
Nov. 14, 2011). 



6-904A 



ACTIONS IN PARTICULAR CASES 
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6-904A. Exceptions to governmental liability. 

JUDICIAL DECISIONS 



Unpredictable Acts of Third Persons. 

School district could only be held liable for 
an injury caused by a person under its super- 
vision if its employee acted with malice or 
criminal intent or if the employee's conduct 
was reckless, willful, and wanton. The evi- 
dence did not create a genuine issue of mate- 



rial fact as to whether the conduct of any 
school employee was reckless, willful, and 
wanton, because there was no evidence that 
the student who hit plaintiffs' son had ever 
harmed another student. Mareci v. Coeur 
d'Alene Sch. Dist. No. 271, 150 Idaho 740, 250 
R3d 791 (2011). 



6-905. Filing claims against state or employee — Time. 

JUDICIAL DECISIONS 



Claim Barred. 

Business owner's notice of tort claim to the 
state department of agriculture was untimely 
because he had knowledge of facts by October 
17, 2007, that would put a reasonably pru- 
dent person on notice that a possession per- 
mit for tigers would not be granted without 



satisfaction of the conditions stated in the 
October 17, 2007, letter, including that the 
tigers be spayed and neutered; since he did 
not file the notice of tort claim until May 14, 
2008, his notice was clearly not timely. Renzo 
V. Idaho State Dep't of Agric, 149 Idaho 777, 
241 R3d 950 (2010). 



6-906. Filing claims against political subdivision or employee — 
Time. 

JUDICIAL DECISIONS 

Analysis 



Applicability. 

Notice. 

— In general. 

Applicability. 

City was not entitled to dismissal of a 
former deputy fire chief's claim alleging 
wrongful discharge in violation of the Idaho 
Whistleblower Act, where the claim was filed 
within the statute of limitations under § 6- 
2105(2). The notice requirements under this 
section and § 50-219 do not apply to state law 
claims for damages under the Idaho 
Whistleblower Act. Brown v. City of Caldwell, 
769 F. Supp. 2d 1256 (D. Idaho 2011). 

Notice. 

— In General. 

Fire chief's claim for breach of contract was 



dismissed because that claim was subject to 
the notice requirement under § 50-219; nei- 
ther the fire chief's demand letters providing 
written notice of his whistleblower claim nor 
his initial complaint met the notice require- 
ments of this section and § 50-219. Brown v. 
City of Caldwell, 769 F. Supp. 2d 1256 (D. 
Idaho 2011). 



6-907. Contents of claims 
inaccuracies. 



Filing by agent or attorney — Effect of 



JUDICIAL DECISIONS 



Cited in: Brown v City of Caldwell, 769 F. 
Supp. 2d 1256 (D. Idaho 2011). 
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6-908. Restriction on allowance of claims. 

JUDICIAL DECISIONS 

Noncompliance. tortious interference with a business relation- 
Bail bond company's claim under Idaho ship, sounded in tort and, therefore, was 
Const., Art. VIII, § 4, challenging a sheriff's properly dismissed for lack of timely notice of 
acceptance of bail bond payments by credit the claim. Allied Bail Bonds, Inc. v. County of 
card, which equated to a cause of action for Kootenai, 151 Idaho 405, 258 P.3d 340 (2011). 

6-916. Service of summons. 

JUDICIAL DECISIONS 

Cited in: Naranjo v. Idaho Dep't of Corr., 
151 Idaho 916, 265 R3d 529 (Ct. App. 2011). 

6-918A. Attorneys' fees. 

JUDICIAL DECISIONS 

Cited in: Renzo v. Idaho State Dep't of 
Agric, 149 Idaho 777, 241 R3d 950 (2010). 

6-926. Judgment or claims in excess of comprehensive liability 
plan — Reduction by court — Limits of liability. — (1) The combined, 
aggregate liability of a governmental entity and its employees for damages, 
costs and attorney's fees under this chapter, on account of bodily or personal 
injury, death or property damage, or other loss as the result of any one (1) 
occurrence or accident regardless of the number of persons injured or the 
number of claimants, shall not exceed and is limited to five hundred 
thousand dollars ($500,000), unless the governmental entity has purchased 
applicable, valid, collectible liability insurance coverage in excess of said 
limit, in which event the controlling limit shall be the remaining available 
proceeds of such insurance. For claims arising from construction, operation 
or maintenance of impoundments, canals, laterals, drains or associated 
facilities that are under the supervision or control of the operating agency of 
irrigation districts whose board consists of directors of its member districts, 
the combined aggregate limit of liability for the operating agency, its 
member irrigation districts and their respective employees shall be the 
combined aggregate limit of a single governmental entity under this section. 
If any judgment or judgments, including costs and attorney's fees that may 
be awarded, are returned or entered, and in the aggregate total more than 
five hundred thousand dollars ($500,000), or the limits provided by said 
valid, collectible liability insurance, if any, whether in one (1) or more cases, 
the court shall reduce the amount of the award or awards, verdict or 
verdicts, or judgment or judgments in any case or cases within its jurisdic- 
tion so as to reduce said aggregate loss to said applicable statutory limit or 
to the limit or limits provided by said valid, collectible insurance, if any, 
whichever is greater. 

(2) Limits of liability specified in this section shall not be increased or 
altered by the fact that a decedent, on account of whose death a wrongful 
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death claim is asserted hereunder, left surviving him or her more than one 
(1) person entitled to make claim therefor, nor shall the aggregate recovery 
exceed the single limit provided for injury or death to any one (1) person in 
those cases in which there is both an injury claim and a death claim arising 
out of the injury to one (1) person, the intent of this section being to limit 
such liabilities and recoveries in the aggregate to one (1) limit only. 

(3) The entire exposure of the entity and its employee or employees 
hereunder shall not be enlarged by the number of liable employees or the 
theory of concurrent or consecutive torts or tort feasors or of a sequence of 
accidents or incidents if the injury or injuries or their consequences stem 
from one (1) occurrence or accident. 

(4) In no case shall any court enter judgment, or allow any judgment to 
stand, which results in the limit of liability provided in this section to be 
exceeded in any manner or respect. If any court has jurisdiction of two (2) or 
more such claims in litigation in which the adjudication is simultaneous 
and, in the aggregate, exceeds the limits provided in this section, the 
reduction shall be pro rata in a proportion consistent with the relative 
amounts of loss of the claimants before the court; otherwise, the reduction 
shall be determined and made in view of limits remaining after the prior 
settlement of any other such claims or the prior satisfaction of any other 
such judgments, and no consideration shall be given to other such outstand- 
ing claims, if any, which have not been settled or satisfied prior thereto. 

(5) The court shall reduce any judgment in excess of the limits provided 
by this act in any matter within its jurisdiction, whether by reason of the 
adjudication in said proceedings alone or of the total or aggregate of all such 
awards, judgments, settlements, voluntary payments or other such loss 
relevant to the limits provided in this section. 

History. 

I.e., § 6-926, as added by 1984, ch. 96, § 3, 
p. 221; am. 2011, ch. 197, § 2, p. 578. 

STATUTORY NOTES 

Amendments. subsection designations and added the pres- 

The 2011 amendment, by ch. 197, added the ent second sentence in subsection (2). 

CHAPTER 10 
MEDICAL MALPRACTICE 

6-1012. Proof of community standard of health care practice in 
malpractice case. 

JUDICIAL DECISIONS 

Analysis 

Expert witness. 

Knowledge of community standard. 
"Provision of health care". 
Standard of care. 
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MEDICAL MALPRACTICE 



6-1013 



Expert Witness. 

In a medical malpractice action, an expert 
witness must show that he or she is familiar 
with the local standard of care for the rele- 
vant timeframe and specialty and must also 
state how he or she became familiar with that 
standard of care. Suhadolnik v. Pressman, 
151 Idaho 110, 254 P3d 11 (2011). 

Award of exceptional expert witness fees 
was not proper where the only reason given 
by the court to justify exceptional fees was 
that the case required experts on the vasuclar 
system to travel and testify. Such specialized 
knowledge and expert testimony of the wit- 
nesses was of a type required in every mal- 
practice case. Nightengale v. Timmel, 151 
Idaho 347, 256 R3d 755 (2011). 

Knowledge of Community Standard. 

While it may be acceptable for an expert to 
demonstrate knowledge of a local standard of 
care by reviewing deposition testimony, that 
testimony must clearly articulate the local 
standard for the particular time, place and 
specialty at issue in order to meet the foun- 
dational requirements of § 6-1013. 



Suhadolnik v. Pressman, 
P3d 11 (2011). 



151 Idaho 110, 254 



"Provision of Health Care". 

Language of the statute treats the provi- 
sion of health care as a single act and not a 
series of steps, each of which must be ana- 
lyzed to determine if it involved professional 
judgment. Hoover v. Hunter, 150 Idaho 658, 
249 R3d 851 (2011). 

Standard of Care. 

Summary judgment was properly awarded 
to physicians in a medical malpractice action 
because plaintiffs failed to comply with the 
requirements of this section; even assuming 
the deceased patient's husband, a retired 
EMT, was competent to testify to the stan- 
dard of care of a gastroenterologist in an 
emergency situation, he had not adequately 
alleged familiarity with the local standard of 
care and did not provide a basis for concluding 
that the standard of emergency care would 
have been a single national standard that did 
not vary from procedure to procedure. Hoover 
V. Hunter, 150 Idaho 658, 249 R3d 851 (2011). 



6-1013. Testimony of expert witness on eommunity standard. 



JUDICIAL DECISIONS 

Analysis 



Foundation. 
Standard of care. 
Summary judgment. 



Foundation. 

In a medical malpractice action, an expert 
witness must show that he or she is familiar 
with the local standard of care for the rele- 
vant timeframe and specialty and must also 
state how he or she became familiar with that 
standard of care. Suhadolnik v. Pressman, 
151 Idaho 110, 254 P3d 11 (2011). 

Where an expert demonstrates that a local 
standard of care has been replaced by a state- 
wide or national standard of care, and further 
demonstrates that he or she is familiar with 
the statewide or national standard, the foun- 
dational requirements of this section have 
been met. Suhadolnik v. Pressman, 151 Idaho 
110, 254 R3d 11 (2011). 

While it may be acceptable for an expert to 
demonstrate knowledge of a local standard of 
care by reviewing deposition testimony, that 
testimony must clearly articulate the local 



standard for the particular time, place and 
specialty at issue in order to meet the foun- 
dational requirements of this section. 
Suhadolnik v. Pressman, 151 Idaho 110, 254 
R3d 11 (2011). 

Standard of Care. 

Summary judgment was properly awarded 
to physicians in a medical malpractice action 
because plaintiffs failed to comply with the 
requirements of this section; even assuming 
the deceased patient's husband, a retired 
EMT, was competent to testify to the stan- 
dard of care of a gastroenterologist in an 
emergency situation, he had not adequately 
alleged familiarity with the local standard of 
care and did not provide a basis for concluding 
that the standard of emergency care would 
have been a single national standard that did 
not vary from procedure to procedure. Hoover 
V. Hunter, 150 Idaho 658, 249 R3d 851 (2011). 



RESEARCH REFERENCES 



A.L.R. — Medical negligence in extraction 
of tooth, established through expert testi- 
mony. 18 A.L.R.6th 325. 



6-1402 



ACTIONS IN PARTICULAR CASES 
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6-1402. Definitions. 



CHAPTER 14 
PRODUCT LIABILITY 

JUDICIAL DECISIONS 



"Manufacturer.*' 

The determination of whether a company 
was subject to strict Habihty as a product 
seller who remanufactured a product before it 
was sold to the user or consumer was depen- 
dent upon disputed facts, including whether 
company held itself out as a manufacturer 
and/or a product seller, whether company 



remanufactured or serviced other parts of the 
machine, the extent of the remanufacturing 
or servicing done to the engine, how the 
engine ultimately arrived in the hands of the 
final user, and the extent to which the com- 
pany altered the engine before it was sold. 
Britton v. Dallas Airmotive, Inc., 2010 U.S. 
Dist. LEXIS 19502 (D. Idaho 2010). 



CHAPTER 16 

PERIODIC PAYMENT OF JUDGMENTS — 

LIMITATION ON CERTAIN TORT 

DAMAGES AND LIABILITIES 

6-1603. Limitation on noneconomic damages. 

JUDICIAL DECISIONS 

Analysis 

Application. 

In general. 

Willful or reckless misconduct. 



Application. 

In a tort action filed by plaintiff tenant who 
fell down the stairs of the leased premises, 
sufficient evidence showed defendant land- 
lord engaged in willful and wanton miscon- 
duct and, therefore, this section's limit on 
noneconomic damages did not apply. The 
landlord knew that the steps had deteriorated 
to the point that they constituted a hazard, 
improperly repaired the treads by using 
brackets of the wrong size, and was warned 
by another tenant that the stairs treads were 
loose. Phillips v. Erhart, 151 Idaho 100, 254 
P.3d 1 (2011). 



In General. 

From a plain reading of this section, the 
noneconomic damages cap applies to each 
individual bringing a cause of action, not on a 
per-claim basis. Aguilar v. Coonrod, 151 Idaho 
642, 262 P.3d 671 (2011). 

Willful or Reckless Misconduct. 

This section does not require the jury to 
find that the defendant subjectively knew of a 
high probability of harm. Phillips v. Erhart, 
151 Idaho 100, 254 P3d 1 (2011). 



6-1604. Limitation on punitive damages. 



JUDICIAL DECISIONS 

Analysis 



Amendment of claim. 
Procedure. 
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PROTECTION OF PUBLIC EMPLOYEES 



6-2104 



Amendment of Claim. 

Although the landowner was entitled to 
amend his complaint, he was not granted 
leave to add a prayer for punitive damages; 
accordingly, the district court properly re- 
fused to award them. Bach v. Bagley, 148 
Idaho 784, 229 P3d 1146 (2010). 

Procedure. 

Employee's punitive damages claim was 
dismissed where discovery had not been com- 



pleted on her state law claims of discrimina- 
tory discharge and hostile work environment. 
Collier v. Turner Indus. Group, L.L.C., 797 F. 
Supp. 2d 1029 (D. Idaho 2011). 

Cited in: Kuhn v. Coldwell Banker Land- 
mark, Inc., 150 Idaho 240, 245 P.3d 992 
(2010); Kayser v. McClary, — F Supp. 2d — , 
2011 U.S. Dist. LEXIS 12306 (D. Idaho Feb. 7, 
2011). 



6-1607. Employer liability for employee torts. 

JUDICIAL DECISIONS 



Applicability. 

Complaint under § 49-2417 against a vehi- 
cle owner, for allowing a dangerous vehicle to 
be driven on a public highway, contained no 
allegation that the claim was based on the 
employer-employee relationship between the 



driver and the vehicle owner, therefore, § 6- 
1607, covering tort claims based upon the 
employer-employee relationship, did not ap- 
ply, although the driver was in fact employed 
by the vehicle owner. Nava v. Rivas-Del Toro, 
151 Idaho 853, 264 P 3d 960 (2011). 



CHAPTER 21 
PROTECTION OF PUBLIC EMPLOYEES 

6-2101. Legislative intent. 

RESEARCH REFERENCES 



A.L.R. — What constitutes activity of pri- 
vate-sector employee protected under state 
whistleblower protection statute covering em- 
ployee's "report," "disclosure," "notification," 
or the like of wrongdoing — Nature of activity 
reported. 36 A.L.R.6th 203. 

What constitutes activity of public or state 
employee protected under state whistle- 



blower protection statute covering employee's 
"report," "disclosure," "notification," or the like 
of wrongdoing — Nature of activity reported. 
37 A.L.R.6th 137. 

Construction and application of 
whistleblower provision of Sarbanes-Oxley 
act, 18 uses § 1514A(a)(l). 15 A.L.R. Fed. 2d 
315. 



6-2104. Reporting of governmental waste or violation of law — 
Employer action. 



JUDICIAL DECISIONS 



Protected Activities. 

Where an employee resigned due to her 
perception that there was a hostile working 
environment, after she complained about an 
inappropriate romantic relationship between 
her supervisor and another employee, her 
constructive discharge claim was time barred. 



Even if she met the evidentiary burden of 
showing that the circumstances amounted to 
constructive discharge, she filed her claim 
more than 180 days after the discharge oc- 
curred. Patterson v. State Dep't of Health & 
Welfare, 151 Idaho 310, 256 P.3d 718 (2011). 



RESEARCH REFERENCES 



A.L.R. — What constitutes activity of em- 
ployee protected under state whistleblower 
protection statute covering employee's "re- 
port," "disclosure," "notification," or the like of 



wrongdoing — Sufficiency of report. 10 
A.L.R.6th 531. 

What constitutes activity of employee, 
other than "reporting" wrongdoing, protected 
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under state whistleblower protection statute. What constitutes activity of public or state 

13 A.L.R.6th 499. employee protected under state whistle- 

What constitutes activity of private-sector blower protection statute covering employee's 

employee protected under state whistle- "report," "disclosure," "notification," or the like 

blower protection statute covering employee's of wrongdoing — Nature of activity reported, 

"report," "disclosure," "notification," or the like 37 A.L.R.6th 137. 
of wrongdoing — Nature of activity reported. 
36 A.L.R.eth 203. 

6-2105. Remedies for employee bringing action — Proof required. 

JUDICIAL DECISIONS 

Notice Requirement. perception that there was a hostile working 

City was not entitled to dismissal of a environment, after she complained about an 
former deputy fire chief's claim alleging inappropriate romantic relationship between 
wrongful discharge in violation of the Idaho her supervisor and another employee, her 
Whistleblower Act, where the claim was filed constructive discharge claim was time barred, 
within the statute of limitations; the notice E^en if she met the evidentiary burden of 
requirements under^ §§ 6-906 and 50-2 19 do showing that the circumstances amounted to 

constructive discharge, she filed her claim 
more than 180 days after the discharge oc- 
curred. Patterson v. State Dep't of Health & 
Welfare, 151 Idaho 310, 256 P.3d 718 (2011). 



not apply to state law claims for damages constructive discharge, she filed her claim 
under the Idaho Whistleblower Act. Brown v. 

City of Caldwell, 769 F. Supp. 2d 1256 (D. j d .. c^ ^ r» '^ ^ u uu e 

Tj u onii ^ curred. Patterson v. State Dept 01 Health & 

Idaho 2011). ,tt ,^ ,^, xi, .^,^ ^r-^ xT^ , r,,^ /^^,,x 



Where an employee resigned due to her 

CHAPTER 29 
LIVESTOCK ACTIVITIES IMMUNITY ACT 

SECTION. 

6-2901. Definitions. 

6-2902. Limitation of liability on livestock 
activities. 

6-2901. Definitions. — For purposes of this section, the follov^ing terms 
have the following meanings: 

(1) "Livestock" means cattle, sheep, swine, goats, llamas, alpacas or 
poultry. 

(2) "Livestock activity" means livestock shows, fairs, competitions, per- 
formances, races or parades. 

(3) "Livestock activity sponsor" means an individual, group or club, 
partnership or corporation, whether or not the sponsor is operating for profit 
or nonprofit, which sponsors, organizes or provides the facilities for a 
livestock activity including, but not limited to, 4-H clubs, school and college 
sponsored classes and programs and operators, instructors and promoters of 
livestock facilities including, but not limited to, fairs and arenas at which 
the activity is held. 

(4) "Livestock professional" means a person engaged for compensation in: 

(a) Instructing a participant or renting livestock to a participant; or 

(b) Renting equipment to a participant. 

(5) "Participant" means any person, whether amateur or professional, 
who directly engages in a livestock activity, whether or not a fee is paid to 
participate in the livestock activity. 
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History. 

I.e., § 6-2801, as added by 2010, ch. 239, 
§ 1, p. 620; am. 2011, ch. 151, § 5, p. 414. 

STATUTORY NOTES 

Amendments. Idaho Code. S.L. 2010, ch. 138 has been 

The 2011 amendment, by ch. 151, redesig- compiled as chapter 28, title 6, Idaho Code. 

nated this section from § 6-2801. S.L. 2010, ch. 239 was compiled as chapter 29, 

Compiler's Notes ^^*^® ^' ^^^^° ^°^®- ^^^ recompilation of the 

Two 2010 acts, chapters 138 and 239, pur- Provisions enacted by S.L^ 2010, ch 239 was 

ported to create a new chapter 28 in title 6, "^^^^ permanent by S.L. 2011, ch. 151. 

6-2902. Limitation of liability on livestock activities. — (1) Except 
as provided in subsections (2) and (3) of this section, a livestock activity 
sponsor or a livestock professional shall not be liable for any injury to or the 
death of a participant or livestock engaged in a livestock activity and, except 
as provided in subsections (2) and (3) of this section, no participant nor 
participant's representative may maintain an action against or recover from 
a livestock activity sponsor or a livestock professional for an injury to or the 
death of a participant or livestock engaged in a livestock activity 

(2) The provisions of this chapter do not apply to the horse or mule racing 
industry as regulated in chapter 25, title 54, Idaho Code, or to equines 
regulated in chapter 18, title 6, Idaho Code. 

(3) Nothing in subsection (1) of this section shall prevent or limit the 
liability of a livestock activity sponsor or a livestock professional: 

(a) If the livestock activity sponsor or the livestock professional: 
(i) Provided equipment and the equipment caused the injury; 

(ii) Provided the livestock and failed to make reasonable and prudent 
efforts to determine the ability of the participant to engage safely in the 
livestock activity, determine the ability of the livestock to behave safely 
with the participant, and to determine the ability of the participant to 
safely manage the particular livestock; 

(iii) Owns, leases, rents or otherwise is in lawful possession and control 
of the land or facilities upon which the participant or livestock sus- 
tained injuries because of a dangerous latent condition which was 
known to or should have been known to the livestock activity sponsor or 
the livestock professional and for which warning signs have not been 
conspicuously posted; 

(iv) Commits an act or omission that is unreasonable or willfully 
disregards the safety of the participant or livestock and that act or 
omission caused the injury; or 
(v) Intentionally injures the participant or livestock; 

(b) Under liability provisions as set forth in the products liability laws; or 

(c) Under the liability provisions set forth in chapter 9, title 6, Idaho 
Code. 

History. 

I.e., § 6-2802, as added by 2010, ch. 239, 
§ 1, p. 620; am. 2011, ch. 151, § 6, p. 414. 
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STATUTORY NOTES 

Amendments. Idaho Code. S.L. 2010, ch. 138 has been 

The 2011 amendment, by ch. 151, redesig- compiled as chapter 28, title 6, Idaho Code. 

nated this section from § 6-2802. S.L. 2010, ch. 239 was compiled as chapter 29, 

p ., f -hj f t;itle 6, Idaho Code. The recompilation of the 

rrL nrv-.r> i. i j. 100 J oon pFovisions enacted by S.L. 2010, ch. 239 was 

Two 2010 acts, chapters 138 and 239, pur- ^ , ^ u c t oah u ici 

,j, , u+oQ-« 4^ui^ a made permanent by S.L. 2011, ch. 151. 

ported to create a new chapter 28 in title 6, *^ j ^ 



